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Via Hand Delivery To: 

Mr. Thomas R. Voss 
President and CEO 
Ameren Corporation 
1901 Chouteau Avenue 
St. Louis, MO 63103

Mr. Warner L. Baxter 
President and CEO 
Ameren Missouri 
1901 Chouteau Avenue 
St. Louis, MO 63103 

Via Certified U.S. Mail To: 

Mr. Mark Nealon
	

Plant Manager 
Registered Agent
	

Labadie Energy Center 
Ameren Corporation
	

226 Labadie Power Plant Road 
500 E. Independence Dr.	 Labadie, MO 63055 
Union, MO 63084 

Plant Manager	 Plant Manager 
Meramec Energy Center 	 Rush Island Energy Center 
8200 Fine Road	 100 Big Hollow Road 
St. Louis, MO 63129 	 Festus, MO 63028 

Re: Notice of Intent to Sue Arneren Corporation for Violations of the Clean Air Act at 
the Labadie, Meramec, and Rush Island Energy Centers 

To Those Addressed Above: 

On behalf of the Sierra Club and its members, we write to give you notice that 
Sierra Club intends to file a civil action against Ameren Corporation for violations of the 

federal Clean Air Act, 42 U.S.C. § 7401 et seq., which have occurred and continue to occur 
at the Labadie, Meramec, and Rush Island Energy Centers (collectively, the "Facilities"). 
Each of the Facilities is a coal-fired electric generating station owned or operated by 
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Ameren Corporation, dba Ameren Missouri ("Ameren"). This notice is being provided 
pursuant to 42 U.S.C. § 7604(b) and 40 C.F.R. Part 54. 

A. Factual Background 

The Meramec Power Plant is located at $200 Fine Road, St. Louis, St. Louis County, 
Missouri. The Meramec Plant has a rated capacity of $33 MW; it has four older vintage 
coal-fired boilers (manufactured between 1947-195$), each equipped with an ESP, low- 
NOx burners and overfire air. The Labadie Energy Center is located at 226 Labadie Power 
Plant Road, Labadie, Franklin County, Missouri. It has four tangentially fired coal boilers: 
Units 1 and 2, consiructed in 1966, each have a rated capacity of 61$3 mmBtu/hr; and 
Units 3 and 4, constructed in 1967, each with a rated capacity of 6107 mm$tu/hr. Each 
boiler emits poIlution via a dedicated stack equipped with an ESP and has installed 
COMS. The Rush Island Energy Center is located at 100 Big Hollow Road, Festus, 
Jefferson County, Missouri. It has two tangentially fired coal boilers, both installed in 1971 
and each with a rated capacity of 5922 mmStu/hr. Each boiler emits pollution via a 
dedicated stack equipped with an ESP and .a COMS. 

Each of the coal-fired boilers identified above emits numerous air pollutants, 
including sulfur oxides (SOx), rutrogen oxides (NOx), carbon dioxide (CO2), carbon 
monoxide (CO), mercury, particulate matter, hydrogen chloride, and others. Individually 
and collectively these pollutants contribute to global warming, acid rain, regional haze, 
formation of ground level ozone or smog, fine particulates or soot, pollution of surface 
waters, and other effects harmful to human health and the environment. The violations 
described in this Notice Letter injure, and unless abated will continue to injure, the 
economic, aesthetic, health, and recreational interests of the Sierra Club and its members, 
several of whom live, travel, or recreate in the vicinity of, ar►d downwind from, one or 
more of the Facilities. 

B. Specific Clean Air Act Violations Alleged: Excess Opacity Emissions 

Each of the three Facilities is subject to a limitation on the opacity of its emissions 
contained in the Missouri State Implementation Plan ("SIP") and the applicable operation 
permits issued to each of the Facilities pursuant to Title V of the Clean Air Act and 40 
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C.F.R. Part 70 (".Title V Permit"). The Missouri S1P contains a limit on opacity, which 
states in pertinent part as follows: 

(3)(A). Maximum Visible Emissions Limitations. Unless specified otherwise in this 
rule, no owner or other person shall cause or permit to be discharged into the 
atmosphere from any source, not exernpted under this rule, any visible emissions 
greater than the liinitations in the following table: 

Area of State Visible Emission Limitations 
Existing Sources New Sources 

Kansas City Metro olitan Area 20% 20% 
St. Louis Metro olitan Area 20%* 20% 

S rin	 eld-Greene County Area 40% 20% 
Outstate Area 40% 20% 

^ 
(B) Visible Emissions Limitations, Excepiions Allowed In One (1) Six (6)-Minute 
Period. The visible emissions limitations in the following table shall be allowed for 
a period not aggregating more than one (1) six (6)-minute period in any sixty (60) 
m.inutes: 

Area of State
Visible Emission Linvtations 

Existin Sources New Sources 
Kansas City Metro olitan Area 60%** 60%*'k 

St. Louis Metro olitan Area 40% 40% 
S rin	 eld-Greene County Area 60 %'k"' 60 %'`°` 

Outstate Area 60% 60%

Mo. Admin. Code § 10 CSR 10-6.220. This regulation is an EPA-approved component of 
the Missouri SIP, see 40 C.F.R. § 52.1320(c), 65 Fed. Reg. 64,145 (4ct. 26, 2000); it is 
therefore federally enforceable, including by citizens under the Clean Air Act's citizen suit 

provision. 

The Meramec Plant is located in St. Louis County; Labadie is located in Franlclin 
County; and Rush lsland is located in Jefferson County, and therefore each plant is located 
within the "St. Louis Metropolitan Area" for purposes of the opacity limits in the Missouri 
SIP, Mo. Admin. Code § 10 CSR 10-6.020(2)(S)47. Thus, in simpler terrns, the Missouri S1P 
imposes a 20% lixnit on opacity, except for one 6-minute period in any 60 minutes of not 
more than 40% opacity, on each of the Facilities' boilers. 
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The current Title V Permits for each of the three plants contain opacity limitations 
that are worded slightly dif£erently, but result in the same 20% opacity limitattion, with an 
except-ion for up to 6 minutes per any 60-minute period of not nzore than 40% opacity: 

1. The permittee shall not discharge into the ambient air from any single source of 
emission whatsoever any air contaminant with opacity greater than 20 percent. 
2. A source with a 20 percent limit may emit air contaminants with an opacity over 
20 percent, but not greater than 40 percent for an aggregate length o£ tirne not to 
exceed six (6) minutes in any 60 minutes. 

(Permit No. OP2009-017, Condition PW003, page 8(Meramec); Permit No. OP2011+020A, 
Condition (B-1 through B-4) — 002, p. 8(Labadie); Permit No. OP2010-047, Condit-ion 
(EU001 and EU002) — 002, p. 8(Rush Island)). Table 1, below, provides a summary of the 
applicable opacity lirnits for each facility. 

Table 1: Summary of Applicable Opacity Limits 

^^unxt^ ^,^^ ^^^^ ^srs-^^'^u^^^ "'.^.."^-"k'^..._._	^+c..^y^..st^^r	^ .	.,.	_.......^.,^..-'-- ,.	. e...a^,....^x^.''s.s.^":ea^x;',:.:.^. wnt''h.^̂e^"..^	rifi..^. -r.^__ _,.^-	. ^'._..^ ^ _. .,_-^----`i._^ _. .w	^_.....	.._..< .	_.-.. 
Labadie 20% opacity, except for "an opacity • Mo. Admin. Code § 10 CSR 10- 
Energy Center over 20 percent, but not greater than 40 6.220(3)(A)-(B) 

percent for an aggregate length of time • Permit No. OP2011+020A, Condition 
not to exceed six (6) minutes in any 60 (B-1 through B-4) — 002, p. 8 
minutes." 

Meramec 20% opacity, except for "an opacity • Mo. Admin. Code § 10 CSR 10- 
Energy Center over 20 percent, but not greater than 40 6.220(3)(A)-(B); 

percent for an aggregate length of time . Permit No. OP2009-017, Condition 
nofi to exceed six (6) minutes in any 60 PW003, page 8 
minutes." 

Rush Lsland 20% opacity, except for "an opacity • Mo. Admin. Code § 10 CSR 10- 
Energy Center over 20 percent, but not greater than 40 6.220(3)(A)-(B); 

percent for an aggregate length of time . Permit No. OP2010-047, Condition 
not to exceed six (6) minutes in any 60 (EU001 and EU002)-002, p. 8 
minutes"

Each of the applicable opacity limitations, regardless of whether they appear in the 
SIP or in a Title V Permit, is separately and independently enforceable by Sierra Club 
under the Clean Air Act's citizen suit provision. The identification of specific Title V 
Permits by permit number in Table 1, above, is non-exclusive; Sierra Club believes that 
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each Facility has held one or more predecessor Title V permits with substantially the same 
opacity limit, and Sierra Club intends to enforce opacity violations that pre-date the 
issuance of each Facility's current Title V Permit. 

Each of the Facilities included in this Notice Letter uses a continuous opacity 
monitoring system ("COMS") which measures and records the opacity at each emissions 
unit subject to an opacity limitation. The results of these measurements are reported on a 
quarterly basis by Ameren to the Missouri Department of Natural Resources ("MDNR") 
using Excess Visible Emissions Reports ("EERs") (typically comprised of a Continuous 
Emission Monitor Quarterly Report: Opacity, an Opacity Summary Report, an Opacity 
Excess Emissions Duration Report, and an Opacity Monitoring System Performance 
Report) that identify the date, time, duration, magnitude, and purported cause of each 
period of excess opacity emissions. 

Enclosed with this Notice Letter are Amereri s quarterly opacity EERs for the period 
2008 Q1 through 2013 Ql, and they are incorporated herein by reference. However, 
because Ameren maintains its COMS, mai.ntains (and has sole access to) the data 
acquisition and handling system that is used to store the raw COMS data, and reviews the 
COMS data to prepare the content of its quarterly opacity EERs, Ameren is in the best 
position to determine precisely when the alleged opacity violations have occurred. The 
specific date, time, duration, and magnitude of each discrete 6-minute period of excess 
opacity emissions may therefore be identified by: (1) reviewing the enclosed opacity EERs 
(specifically, the report entitled "Opacity Excess Emissions Duration Report"), and (2) 
reviewing the raw COMS data maintained at each plant and searching for 6-minute 
increments during which the measured opacity exceeded the applicable opacity limit. 

On its EERs, Ameren typically categorizes its excess opacity emissions by "reason 
code" or "causes of COMS excess emissions" (for example startup, shutdown, control 
equipment problems, process problerns, soot-blowing, fuel problems, other known cause, 
unknown cause). Sierra Club di.sputes Ameren's atEempt to classify its periods of excess 
opacity emissions as anything other than a violation of the applicable opacity limitations 
and the Clean Air Act, and intends to seek remedies for each period of excess opacity 
emissions regardless of Amereri s categorization of the purported cause of the excess 
emissions. This includes any period of excess opacity emissions for which Ameren may 
attempt to invoke an affirmative defense for periods of "malfunction, start-up, or 
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shutdown." Mo. Admin. Code § 10 CSR 10-6.050. Sierra Club contends that the requisite 
MDNR determination required by Mo. Admi.n. Code § 10 CSR 10-6.220(3)(C) has not been 
made for any reported period of excess opacity emissions. See also id. § 10 CSR 10-6.050(E) 
(noting that "[cjompliance with this rule does not automatically absolve the owner or 
operator of such facility of liability for the excess emissions reported."). ln any event, 
Arneren would bear the burden of proving that any such affirmative defense applies to 
each 6-minute opacity violation for which the defense is invoked. 

Table 2, below, identifies the opacity violations that have occurred at each coal-fired 
unit at each of the Facilities during the period january 1, 2008 through March 31, 2013, as 
reported on Ameren s quarterly opacity EERs for quarters 2008 Ql through 2013 Ql. 

Table 2: Ameren Opacity Exceedences fn Minutes 
Sorted by Station, and Unit (2008 Q1- 2013 Q1) 

^^ ^^^^̂̂^^  

Labadie Unit #1 9222 1537 
Labadie Unit #2 7788 1298 
Labadie Unit #3 3666 611 
Labadie Unit #4 4530 755 

Meramec Unit #1 6570 1095 
Meramec Unit #2 6936 1156 
Meramec Unit #3 9042 1507 
Meramec Unit #4 4434 739 

Rush Island Unit #1 3744 624 
Rush Island Unit #2 2262 377 

Total 58,194 9,699

Each 6-minute period of excess opacity is a separate and distinct violation of the 
applicable opacity limitation contained in the Missouri SIP, the applicable Title V permit 
for the relevant facility, and the Clean Air Act. As identified above and in the attached 
unit-specific opacity EERs, Sierra Club alleges that Ameren cominitted at least 9,699 Clean 
Air Act violations durzng the period 2008 Q2 through 2013 Ql at the Labadie, Meramec, 
and Rush Island Energy Centers by emitting air pollution with an opacity exceeding the 
applicable opacity limitation for those facilities.
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Further, you are hereby put on notice that Sierra Club intends to enforce for any 
other opacity violation you may have committed but failed to report on your opacity 
EERs. For example, Ameren failed to submit opacity EERs for the Rush Island Station for 
the Fourth Quarter of 2010. Such failures to report are a separate and distinct violation of 
your permits and the Missouri SIP. See, e.g., Permit No. OP2010-047, Condition (EU0001 
and EU0002)-002, p. 9(Rush Island reporting requiremens); Mich. Admin. Code § 10 CSR 
10-6.220(4)(A) (containing the requirernent to report excess emissions). Sierra Club also 
intends to sue for each such failure to report excess opacity emissions, including but not 
lirnited to 2010 Q4 at the Rush Island Station. 

C.	 ParEy Giving Notice and Relief to be Sought 

The party giving notice is the Sierra Club. Sierra Qub has a national office located 
at 85 Second Street, 2nd Floor, San Francisco, CA 94105, and also has Missouri Chapter 
offices located at 7164 Manchester Ave., Maplewood, MO 63143. However, Sierra Club 
requests that all communications be addressed to its attorneys: 

David C. Bender, Esq. 
James N. Saul, Esq. 
McGillivray Westerberg & Bender LLC 
211 S. Paterson St., Suite.320 
Madison, WI 53703 
P: (608) 310-3560 
F: (608) 310-3561 
bender@mwbattorneys.com 
saul@mwbattomeys.com 

The citizen suit provision of the Clean Air Act allows Sierra Club to commence suit 
in a United States district court against you for violations of an emission standard or 
limitat-ion. 42 U:S.C. § 7604(a). An emission standard or limitation is defined as any 
requirement under 42 U.S.C. § 7411 or § 7412, any condition or requirement applicable 
under a state implementation plan approved by the U.S. EPA, any Title V permit, or any 
requirement to obtain a permit as a condition of operations. 42 U.S.C. § 7604(f). 

This letter serves as your notice that Sierra Club intends to file a suit to enforce the 
Clean Air Act for the violations described herein and any other violat-ions for which this 
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letter provides sufficient notice. Sierra Club will ask the district court to impose 
appropriate injunctive relief, civil penalties, a beneficiai environmental project in the areas 
impacted by air pollution emissions from Ameren's facilities, as authorized by 42 U.S.C. § 
7604(g)(2), and Sierra Club's costs of litigation and attorneys' fees. 

More recent compliance records, including Amereri s opacity EERs, have yet to be 
made publicly available, but Sierra Club believes it is likely to uncover additional 
violations at each facility duri.ng the 60-day notice period and during the course of 
lit-igation. Sierra Club also alleges that each of Ameren's Clean Air Act violations 
described herein are ongoing and likely to continue in the future until such time as a court 
grants Sierra Club its requested relief. As with your past violations identified herein, your 
future Clean Air Act violations will be measured and recorded by your COMS, and 
reported with specificity to MDNR and/or St. Louis County on your quarterly opacity 
EERs or PM monitoring reports, and thus will be readily apparent to you before they are 
reported to MDNR or available to Sierra Club. Therefore, Sierra Club intends to sue 
Ameren for any additional violations at the Facilities identified herein that have occurred 
or may occur after the date of this notice letter. 

If you believe any of the facts described above are in error or have any information 
indicating that you have not violated the Clean Air Act we urge you to contact the 
undersigned counsel immediately. Sierra Club is interested in obtaining early and prompt 
resolution of these allegations, and is willing to discuss them during the 60-day notice 
period. However, if those discussions do not occur or if the matter is not resolved to 
Sierra Club's satisfaction before the end of the notice period, Sierra Club will file suit on or 
about the 60th day following the date of this letter. 

McGillivray Westerberg & Bender LLC 
Counsei for Sierra Club 

^f
^ 

t^ Zes. Saul 
David C. Bender 
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Copies Sent Via Certtfied Mait To: 

Ms. Gina McCarthy 
Adrninistrator 
U.S. Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Hon. Eric H. Holder, Jr. 
United States Attorney General 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC 20530-0001

Dr. Karl Brooks 
Regional Administrator 
U.S. EPA, Region 7 
Ralph Metcalfe Federal Building 
77 West Jackson Blvd. 
Chicago, IL 60604-3590 

Ms. Sara Parker Pauley 
Director 
Missouri Dept. of Natural Resources. 
P.O. Box 176 
jefferson City, MO 65102 
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cot>rgrot of the aniteb 6tatess 
30owe ot Repretento.tibet 

No, 0618	P.	2 
REPUBLICAN POLICY COMMITTEE 

CNAIRMAN 

BUDGET COMMII-fEE 

OVERSIGH7 AND GOVERNMENT
REFORM COMMITTEE

SUBcOMMITTEE 
CHAIRMAN 

ENQftGY POLfCY, HRAI,YN CARk AND ENTITLbMCNT5 

Dec. 13.	2013	5;13PM 
.IAMES LANKFOFiD 
6TH DI9TRICT, OKlANOAu 

228 CANNON NOUfiE OFFICE BUILDINO 
WA3hINnTON, DC 20515 

(202)225-2182 

1016 N O fl7H BROADWAY AVENUE 
SuffE 210

OKLAHOMA CITY, OK 79102 
(405)234-B9oD

Uagbington, OC 20515-3605 

Decernber 13, 2013 

The lqonorable Regina McCarthy	 The Iqonorable Daniel Ashe 
Administrator	 Directoz 
US Environmental Protection Agency	 US Fish and Wildlife Service 
1200 Pennsylvania Avenue, NW	 1849 C Street, NW 
Washington, DC 20460	 Washington, DC 20240 

Mr. Sarnuel 12.auch TTl	 Mi. C.xary Frazer 
Acting Assistant Administrator for Fzshezies	Assistant Director, Endangered Species 
National Marine Fisheries Service	 US Fish and Wildlife Service 
1315 East West Highway	 1849 C Street, N'UV 
Silver Spring, MD 20910	 Washington, DC 20240 

Dear Administrator McCarthy, Director Ashe, Assistant Administrator Rauch, and Assistant 
Director Frazer, 

1 write to you today to respectfully request your attention to the proposed section 316(b) rule 
entitled "Final Regulations to Establish Requirements for Cooling Water Tntake Structures at 
Existing Facilities and Arnend Requirements at phase I Facilities" ("proposed rule"). I am 
concerned that consultations required under the Endangered Spec'res Act ("ESA") in regards to 
this rule may have been applied in a way not 'rntended by the law, and as a result could end in the 
imposit'ron of new regulations beyond the scope of this rulernaking. 

It is rny understanding that the EPA determined that a formal ESA section 7 consultation with 
the Fish and Wildlife Service and the National Marine Fisheries Setvice (combined "the 
Services") is not needed for this proposed ruie because it is unlikely to adversely affect listed 
species. However, it appeats that the Services did not concur with this determination, as required 
under the rule, and the EPA is now in a fo1znal section 7 consultation •with these agencies. 

Under a section 7 consultation, the ESA requires the EPA and the Services to specifically 
exam'tne whether an agency action would adversely affeot listed species conrpared to the 
conditions for the species absent the agency action. The stated puipose of this proposed rule is to 
provide additional protections for aquatic organisms by placing more stringent standards on 
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Dec.13,	2013	5:13PM	 No.0618 

cooling water intake structures at existing power plants than those already in place per existing 
state and federaI laws. EPA is correct in stating that the proposed rule is unlikely to adversely 
affect species; in fact, the proposed rule adds additional protections that will likely improve 
conditions for species in the area of water intake structures. 

I encourage the El'A and the Services to conclude the section 7 consultation expeditio-usly and 
allow the El'A to cornplete this rulemaking. The facts strongly support the Services resolving 
this matter by issuing concurrence with the original EPA finding of unlikely to adversely affect 
species. However, if the process has already been formally stalled the EPA and the Sexvices 
should issue a"no jeopardy" biological opinion, reflecting that the proposed rule does not pose a 
danger to aquatic species. 

Thank you for your careful consideration of this zraatter, 

In Cod We Trust 

rL	ord 
MBER OE CON'GRESS

2



^ AILY REAI^ING F'^ T E 
Gaines, Cynthia 

From:	 Michael Bradley [mbradley@mjbradley.com ] 
Sent:	 Friday, January 24, 2014 2:55 PM 
To:	 Mccarthy, Gina 
Cc:	 Feldt, Lisa; Vaught, Laura; Carrie Jenks 
Subject:	 316(b) CEO Letter Regarding Nuclear Units 
Attachments:	 316(b) Letter to Gina McCarthy Jan 24 2014.pdf 

Gina, 

Please find attached a letter from the CEOs of Dominion, Exelon, NextEra, PG&E, and PSEG highlighting the 
potential implications of the Endangered Species Act provisions in the 316(b) rule, as we understand them, for 
the U.S. nuclear fleet. Please let me know if you have any questions. 

Thank you and have a good weekend, 

Michael

A,J u — 
i-n r 

,r 

FT*r Q  

F-r 1  
y: r; 
=t^

C.':



January 24, 2014 

The Honorable Regina A. McCarthy 
Adrninistrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Ave., NW 
Washington, DC 20460-0001 

Dear Administrator McCarthy: 

As follow up to our last meeting with you on the Clean Water Act Section 316(b) rulemaking, 
this letter highlights the rule's potential implications for nuclear units. Since the rule was 
proposed in April 2011, three issues have arisen that could trigger the premature retirement of a 
significant portion of the nuclear fleet. The loss of these units would have significant economic, 
reliability, and ciimate change implications. These issues include: 

1. Requirements for repowered, replaced, or rebuilt units that could require units to 
install cooling towers if they undertake nuclear uprates or routine maintenance, 
including the replacement of turbines and condensers; 

2. Language that could be interpreted to require the use of willingness-to-pay surveys to 
monetize non-use benefits that could result in significantly overstated benefits that 
justify a decision to install towers; and 

3. Overly broad Endangered Species Act (ESA) provisions that could require facilities 
to cease operation or install cooling towers if a threatened or endangered (T&E) 
species is located in a water body from which a facility draws water even without 
evidence of impact to that species. 

Our letter to you dated December 20, 2013 outlines these concerns in detail. AIl three issues 
remain key areas of concern for the industry and must be resolved in order to preserve the U.S. 
nuclear fleet. However, the balance of this letter focuses on the potential implication of the ESA 
provisions, as we understand them, for nuclear units—the largest source of zero carbon 
electricity generation in the fleet today. We urge EPA to study the unintended impact of these 
provisions on the nuclear fleet and the clean energy benefits the fleet provides. 

First, we believe the Services should conclude the rule is "not likely to adversely affect" T&E 
species. We agree with EPA's original tinding that the rule does not authorize any actions that 
could potentially harm T&E species because the rule provides additional protections for species 
from impingement and entrainment at cooling water intake structures. Moreover, this rule 
applies to existing sources, and T&E issues have long been evaluated and addressed at each of 
our facilities as required by the ESA. Facilities that have already undertaken an ESA Section 7 
consultation or obtained a Section 10 permit should not be required to revisit these 
authorizations, and the final rule should make that clear in the regulatory text.



Second, any ESA monitoring and study requirements must be focused on T&E species directly 
affected by the intake through entrainment or impingement. We understand that the proposed 
ESA provisions will require permittees to identify listed species that may be in the waterbodies 
from which a facility draws water and might be indirectly affected by intake structures, including 
by potential impacts to their prey. This overly broad approach could be interpreted to require 
facilities to prove that the facility is not adversely affecting any T&E species present or that may 
be present. Attempting to prove this negative would be extremely burdensome and potentially 
impossible. As a result, this approach could lead to the imposition of requirements not 
specifically included in the ESA, including potentially requiring a facility to cease operations 
immediately or install cooling towers. Moreover, the approach used to incorporate proposed 
ESA provisions into the state 316(b) permitting process represents a dramatic departure from the 
current NRC-initiated Section 7 consultations proeedure used for nuclear facilities that involves 
multiple federal agencies. Having the ESA consultation take place prior to submittal of a state 
permit application would shift the decision-making to a single federal agency. Rather, any ESA 
study or consultation should occur as an integral part of the current permitting process and not 
separately. In summary, the rule, as we understand it, would impose new ESA requirements that 
are beyond the scope of this rulemaking and that set an untenable precedent for future EPA 
rulemakings. These new ESA provisions are much more expansive than the current applications 
of ESA in the existing NPDES perrnitting process and are not supported by court decisions 
interpreting the requirements of the ESA. 

Ultimately, we are concerned that these new ESA provisions could require owners and operators 
of cooling water intakes to install cooling towers even if there is no evidence that the facility is 
causing an adverse impact. Cooling towers are particularly problematic for existing nuclear units 
because of high retrofit costs associated with safety issues at nuclear plants and space 
constraints. This is true for nuclear units in competitive and regulated markets. In recent years, 
the economic conditions in competitive markets have caused the profitability of nuclear units to 
deteriorate. For example, the precipitous and sustained decline in natural gas prices since 2008 
has significantly undermined the economics of nuclear generation by lowering the market price 
for energy. In Eastern PJM, the profitability of nuclear units (after accounting for normal 
operating and maintenance costs) has fallen to levels comparable to those realized by natural gas 
fired combined cycle generators. These economics tend to favor construction of new natural gas 
facilities compared to making large capital investments in existing nuclear plants. In fact, the 
North American Electric Reliability Corporation (NERC) concluded in a 2011 report that most 
nuclear units facing an obligation to install cooling towers would retire, and that 25 to 39 GW of 
electric generating capacity could be economically vulnerable to retirement as a result of a 
316(b) rule that imposes closed cycle cooling. I 

Similarly, cooling tower retrofits pose a problem for nuclear units in regulated states where 
retrofits are limited to what the public utility commission will approve. There is no certainty that 
state regulators will determine that investing billions of dollars to retrofit an existing nuclear unit 
with a cooling tower is the "lowest reasonable cost option" to meet the requirements. Rather, 

' North American Electric Reliability Corporation, Potential linpacts of Future Environmental Regtclations 
(November 2011).
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state regulators will likely elect to allow a nuclear unit to shutter and instead approve an 
investment in a new natural gas combined cycle unit, resulting in higher greenhouse gas 
emissions. 

The retirement of even a small number of nuclear units would have significant reliability and 
climate change implications. For example, Exelon has decided upon early retirement of its 
Oyster Creek Generating Station in New Jersey rather than installing uneconomic cooling 
towers. Assuming that generation from Oyster Creek would be replaced by existing resources in 
New Jersey, Oyster Creek avoided nearly two million metric tons of CO 2 emissions in 2012 
alone. 

In Virginia, Dominion's preliminary estimate for retrofitting tlle Surry Nuclear Power Station 
with cooling towers is approximately $3 billion. As the NRC licenses for Surry's two nuclear 
units expire in 2032 and 2033, it is unlikely that such a significant investment in a facility with a 
limited remaining useful life will be viewed by Virginia's State Corporation Commission (SCC) 
as serving the best interests of Dominion's customers. With the long lead time necessary to plan 
and construct cooling towers coupled with the uncertainty of possible 316(b) ESA requirements 
and Dominion's obligation to reliably serve its customers' electric power needs, it is highly 
likely the SCC could reasonably find a new natural gas combined cycle facility to be a more 
viable option. 

Similarly, in California, the Diablo Canyon Power Plant serves about 10 percent of the state's 
electricity needs with no greenhouse gas emissions. The state is currently implementing its 
once-through cooling regulations and estimates show that requiring closed-cyele cooling at 
Diablo Canyon would cost about $9 billion to $12 billion, providing a negligible environmental 
benefit.' State regulators and independent scientists have reviewed Diablo Canyon's impacts on 
numerous occasions, and all have reached the same conclusion: the facility's low impingement 
does not warrant any further assessment or action.3 

Since Oetober 2012, companies have announced the retirement of five reactors representing 
nearly 4,200 megawatts. Nuclear currently provides one fifth of the nation's electricity and 62 
percent of U.S. clean generation. 4 Emissions would inerease if generation from fossil fuel-fired 
power plants replaces a large share of the retiring nuclear units' generation. As shown in the 
attached graphic, if the current pace of nuclear retirements continues, 25 percent of the nuclear 
fleet would likely retire by 2020. This outcome would cause the U.S. to lose over half of the 
progress we have made to date toward meeting President Obama's 2020 emission reduction goal 
of 17 percent of 2005 emissions. 

We appreciate the time you and your staff have taken to hear our concerns on this rule, and 
please do not hesitate to contact us if you have any questions regarding our ESA concerns as 

'- Bechtel Power Corporation, Final Technologies Assessment for Alternative Cooling Technologies or Modifications 
to the F-Yisting Once-Thf•oi+gh Cooling System for Diablo Canyon Power Plant (Final Draft) (September 2013) 
(PG&E Comments submitted October 2013). 
3 See e.g., Tenera, Diablo Canyon Power Plant 316(b) Demonstration Repor •t (March 2000), pp. 1-2; Central Coast 
Regional Water Quality Control Board, Staff Testimony (July 10, 2003), pp. 6-7. 
4 Energy Information Agency (EIA), Net Generation Data 2003 to June 2013 (Available at: http:llwww.eia.gov).



they relate to nuclear units. We look forward to continuing to work with you to finalize the rule 
in the coming weeks. 

Sincerely, 

Christopher M. Crane 
President & CEO 
Exelon Corp. 

Anthony F. Ear ey, Jr. 
Chairman, President & CEO 
PG&E Corp. 

Thomas F. Farrell 
Chairman, President & CEO 
Dominion 

^ ^ 
Ralph Izzo 
Chairman, President & CEO 
Public Service Enterprise Group, Inc. ^., t r 

;i 

James L. Robo 
Chairman, President & CEO 
NextEra Energy, Inc.
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Moritz, Brigette 

From:	 glazec@pjm.com 
Sent:	 Thursday, January 30, 2014 10:49 AM 
To:	 Mccarthy, Gina 
Cc:	 Feldt, Lisa; Vaught, Laura; boston@pjm.com  
Subject:	 Section 316(b) Rulemaking: Letter from PJM Interconnection CEO to Administrator McCarthy 

re: Impacts of Rule on the Existing Nuclear Fleet 
Attachments:	 EPA --- Section 316(b) ---- Letter from PJM CEO to Administrator McCarthy--January 30, 

2014. pdf 

Administrator McCarthy: 

On behalf of PJM President and CEO Terry Boston, I am transmitting to you the attached letter asking for your 
consideration of the economic viability of the existing nuclear fleet in your deliberations on the timing and scope of your 
final Section 316(b) rule. Please contact me or Terry Boston, PJM CEO if you wish to discuss further. 

Once again, we appreciate the excellent working relationship we have had with EPA staff and appreciate your 
consideration of this request. 

Thank you. 

Craig Glazer 

Vice President-Federal Government Policy 
PJM Interconnection, L.L.C. r..3 
202-423-4743	 m FT-;  
GLAZEC@PJM.COM 	 ^ _C? C_  
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January 30, 2014
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The Honorable Regina McCarthy 
Administrator 
U.S, Environmental Protection Agency 
William Jefferson Clinton Federal Builtling 
1300 Pennsylvania Ave., NW 
Washington, DC 20460-0001 

Dear Atlministrator McCarthy: 

PJM Interconnection, L,L,C. ("PJM") is the Regional Transmission Organization responsible for ensuring 
the reliability of the electric power grid in a 13-state region covering all or parts of New Jersey, 
Pennsylvania, Delaware, Maryland, Virginia, North Carolina, West Virginia, Ohio, Kentucky, Tennessee, 
Michigan, Indiana, Illinois antl the District of Columbia. PJM manages the dispatch of over 180,000 MW of 
generating capacity in a region that includes 60 million people and accounts for over 20% of the U,S. 
economy. We are managing a significant shift in our region's generating mix that is occurring due to the 
increased availability of natural gas, state and federal regulations that have raisetl costs for coal-fired 
power generation, the aging of certain generating resources and other factors. More than 16,000 MW of 
coal-fired resources will retire by 2016 and new gas and renewable generating units are rapidly 
interconnecting to our system. We are working constructively through these changes and appreciate the 
ongoing working relationship we have had with your Staff. Nevertheless, the rapid shift in the profile of the 
generation fleet and our most recent winter experience underscores the importance of our maintaining fuel 
diversity in this region. 

Effectively managing the timing of such a dramatic supply shift is an intricate process which triggers the 
need for significant investments in transmission and other infrastructure. This infrastructure does not spring 
up overnight --- transmission facilities and new baseload generation can sometimes take years to move from 
initial concept to integration onto the grid. For this transition period and hopefully into the future, PJM is 
fortunate to be able to rely on more than 30 nuclear units provitling over 30,000 MW of baseload capacity 
in this region. The region's nuclear resources allow us to maintain fuel diversity in our generation profile. 
These resources will, if anything, become even more important for reliability purposes as more intermittent 
resources are adtled to the mix. 

We are concerned about the economic viability of the existing nuclear fleet in our region due to pricing 
pressure from all of these exogenous events. Analysis conducted by PJM's Independent Market Monitor 
demonstrates that the nuclear fleet in the PJM region has seen net revenues for 2012 and 2013 decline to 
the point of covering less than one-third of the fixed costs of a typical nuclear unit within the region. While it 
remains to be seen whether these economic pressures will continue and what impacts they may have on 
individual nuclear units, we urge caution in the imposition and timing of new regulatory costs on existing 
nuclear plants. Specifically, we respectfully ask that the present economic challenges facing the existing 

A^^..
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The Honorable Regina McCarthy 
Page 2 

fleet be considered as you develop Section 316(b) regulations, including the timing and scope of the Final 
Rule's implementation requirements on the existing nuclear fleet. From PJM's perspective as a 
transmission operator charged with ensuring reliability for the region, it is critical that the nuclear fleet in our 
region remains economically viable particularly as we head into this multi-year transition of the rest of our 
resource profile. 

We appreciate your consideration of our perspective as you proceed with the Section 316(b) rulemaking. 
We thank you again for your consideration and reiterate our commitment to continue the excellent working 
relationship we have had with EPA Staff on these issues. 

Sincerely, 

Terry Boston

r'•.u,.:-.	-.,	......	i.:c},7^



Thu Mar 13 14:52:58 EDT 2014 
Yuhas.Darlene@epamail.epa.gov 
FW: CWA  316(b) Rulemaking 
To: CMS.OEX@epamail.epa.gov; Gaines.Cynthia@epamail.epa.gov; Moritz.Brigette@epamail.epa.gov 
_____________________________________________________________________________________________________ 
 

For CMS … thanks

From: Reed Super [mailto:reed@superlawgroup.com]
Sent: Thursday, March 13, 2014 1:49 PM
To: Mccarthy, Gina; feedback@ios.doi.gov; TheSec@doc.gov
Cc: Perciasepe.bob@epa.gov; Garbow, Avi; daniel_ashe@fws.gov; gary_frazer@fws.gov; eileen.sobeck@noaa.gov; donna.wieting@noaa.gov;
HShelanski@omb.eop.gov; agreenawalt@omb.eop.gov; chair@ceq.eop.gov; oecc@who.eop.gov; webcontentmgr.enrd@usdoj.gov; Wood, Robert; Hewitt, Julie;
Shriner, Paul; Southerland, Elizabeth; Stoner, Nancy; Kopocis, Ken; Gilinsky, Ellen; Neugeboren, Steven; Levine, MaryEllen; Witt, Richard; Shapiro, Mike; Sayers,
Rick; pamela.lawrence@noaa.gov; Jennifer.Schultz@noaa.gov; Drew Crane; Laity, Jim; Higgins, Cortney; Mancini, Dominic J.
Subject: CWA ? 316(b) Rulemaking

Hello,

Please see attached.

Best,
Reed Super

----------------------------------------------------------------
Reed W. Super
SUPER LAW GROUP, LLC
131 Varick Street, Suite 1033
New York, New York 10013

(212) 242-2273 (direct)
(212) 242-2355 (main)

(646) 345-9658 (mobile)
(855) 242-7956 (fax)

reed@superlawgroup.com
www.superlawgroup.com

*** CONFIDENTIALITY NOTICE ***  This e-mail is from Super Law Group, LLC, a law firm, and may contain information that is
confidential or privileged. If you are not the intended recipient, do not read, copy or distribute the e-mail or any attachments. Instead,
please notify the sender and delete the e-mail and any attachments. Thank you.

mailto:reed@superlawgroup.com
http://www.superlawgroup.com
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March	13,	2014	
	

	
The	Honorable	Regina	A.	McCarthy,	Administrator	
U.S.	Environmental	Protection	Agency		
William	Jefferson	Clinton	Federal	Building		
1200	Pennsylvania	Avenue,	N.W.		
Washington,	DC	20460		
	
The	Honorable	Sally	Jewell,	Secretary	
U.S.	Department	of	the	Interior	
1849	C	Street,	N.W.	
Washington,	D.C.	20240	
	
The	Honorable	Penny	Pritzker,	Secretary	
U.S.	Department	of	Commerce	
1401	Constitution	Avenue,	N.W.	
Washington,	D.C.	20230	
	
	

Re:	 CWA	§	316(b)	–	Cooling	Water	Intake	Structure	Rule	
	
	
Dear	Administrator	McCarthy,	Secretary	Jewell	and	Secretary	Pritzker:	

	
As	attorneys	representing	some	of	the	largest	national	and	regional	environmental	

organizations	in	the	United	States,	with	millions	of	members	keenly	interested	in	
protection	of	our	nation’s	air,	water	and	other	natural	resources,	we	write	with	respect	to	
the	Clean	Water	Act	§	316(b)	cooling	water	rule	for	existing	facilities,	which	the	
Environmental	Protection	Agency	(EPA)	has	committed	to	issue	by	April	17,	2014.			
	

In	particular,	we	wish	to	respond	to	certain	requests,	recommendations	and	legal	
assertions	made	in	letters	from	the	Edison	Electric	Institute	and	the	heads	of	several	utility	
and	energy	companies	(collectively,	“EEI”)	in	September	and	December	2013,	the	Utility	
Water	Act	Group	(UWAG)	in	October	2013,	and	Senator	David	Vitter	and	other	Senators	in	
July	2013	and	February	2014.			

	
As	explained	below,	what	EEI,	UWAG	and	the	Senators	ask	of	EPA,	the	National	

Marine	Fisheries	Service	(NMFS)	and	the	U.S.	Fish	and	Wildlife	Service	(USFWS)	
(collectively,	the	“Services”)	would	plainly	violate	the	Clean	Water	Act	(CWA)	and	the	
Endangered	Species	Act	(ESA).	
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I.	
	

Endangered	Species	Act	Consultation	and	
ESA‐Related	Requirements	in	316(b)	Rule	

	
Cooling	water	intakes	cause	widespread	and	substantial	harm	to	federally‐listed	

threatened	and	endangered	(T&E)	species.		In	initiating	formal	consultation	under	the	ESA,	
EPA	acknowledged	that	“after	promulgation	and	implementation	of	the	316(b)	rule,	the	
rule	may	allow	as	many	as	215	T&E	species	and	30	habitats	of	T&E	species	to	continue	to	
be	affected.”1		We	wish	to	make	six	points	in	this	regard:	

	
 First,	in	light	of	the	acknowledged	effects	on	T&E	species,	if	EPA	were	to	issue	

the	final	rule	in	the	absence	of	a	final	Biological	Opinion	from	each	Service,	the	
agency	would	be	in	clear	violation	of	ESA	§	7(a)(2)	and	50	C.F.R.	§	402.14.	
Contrary	to	EEI	and	UWAG’s	assertions,	the	law	is	crystal	clear	that	all	future	fish	
kills	and	thermal	discharges	at	regulated	facilities	are	legally	attributable	to	
EPA’s	upcoming	rule.		There	is	no	such	thing	as	“baseline	impingement	and	
entrainment”	or	“baseline	thermal	discharges”;	to	the	contrary,	the	ESA	baseline	
assumes	that	the	plants	and	their	intake	structures	have	been	built,	but	are	
not	operating.2		Consequently,	there	is	no	legal	or	factual	basis	on	which	the	
Services	could	“vacate	the	consultation”	as	requested	by	Senator	Vitter,	et	al.,	or	
conclude	the	consultation	with	a	“not	likely	to	adversely	affect”	concurrence,	as	
requested	by	EEI	and	UWAG.	
	

 Second,	EPA	should	make	clear	in	the	316(b)	rule	that	nothing	in	the	Section	7	
consultation	process	can	eliminate	the	duties	of	state	agencies,	federal	agencies	
and	plant	operators	to	comply	with	the	ESA	Section	9	prohibition	against	taking	
listed	species	or	modifying	their	critical	habitat.		EPA	recognizes	that	“any	take	
of	listed	species	without	an	incidental	take	statement	or	ESA	Section	10	take	
permit	is	in	violation	of	ESA	regulations.”3		As	previously	explained,	the	record	
provided	by	EPA	to	the	Services	precludes	issuance	of	an	Incidental	Take	
Statement	(ITS)	that	would	insulate	future	take	or	habitat	modification	from	ESA	
protections.4	
	

																																																								
1	Letter	from	Robert	K.	Wood,	Director,	Engineering	and	Analysis	Division,	EPA	Office	of	Water,	to	Donna	
Wieting,	Director,	Officer	of	Protection	Resources,	NMFS,	and	Gary	Frazer,	Assistant	Director,	Endangered	
Species,	USFWS,	June	18,	2013,	at	2.			
2	See	Comments	of	Riverkeeper,	et	al.	regarding	ESA	Biological	Evaluation	for	CWA	Section	316(b)	
Rulemaking,	October	31,	2013,	(“RK	Comments”)	at	9‐17	(citing	Nat’l	Wildlife	Fed’n	v.	Nat’l	Marine	Fisheries	
Serv.,	524	F.3d	917,	929	(9th	Cir.	2008)	and	other	authority).		
3	ESA	Biological	Evaluation	for	CWA	Section	316(b)	Rulemaking,	June	18,	2013,	(“BE”)	at	65.	
4	RK	Comments	at	44‐45.	
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 Third,	the	record	is	also	insufficient	to	support	a	“no	jeopardy”	finding,	
particularly	in	light	of	harm	to	a	number	of	salmonid	and	sturgeon	Distinct	
Population	Segments	and	various	species	of	freshwater	mussel.5		Closed‐cycle	
cooling	(CCC)	technology	must	be	the	focus	of	any	Reasonable	and	Prudent	
Alternative	(RPA)	analysis	or	Reasonable	and	Prudent	Measures	(RPM)	analysis	
because	it	reduces	fish	kills	and	thermal	discharges	by	approximately	98	percent	
and	no	other	technology	comes	anywhere	close.6			

	
 Fourth,	if	the	316(b)	rule	directs	permit	writers	to	make	any	Best	Technology	

Available	(BTA)	determinations	on	a	case‐by‐case	basis,	the	rule	must	require	
that	EPA	and	the	Services	remain	involved	in	permitting,	in	both	delegated	and	
non‐delegated	states,	to	identify	the	appropriate	control	requirements	to	be	
included	in	NPDES	permits	to	protect	listed	species.		Contrary	to	EEI’s	assertion,	
the	ESA	and	CWA	provide	for	those	agencies’	continuing	involvement.		For	
example,	an	ITS	must	establish	clear	triggers	for	subsequent	consultation	if	there	
is	a	risk	of	jeopardizing	the	species.7		Further,	as	the	action	agency,	EPA	must	
report	on	“the	progress	of	the	action	and	its	impact	on	the	species	to	the	
Service[s].”8		Indeed,	EPA	and	the	Services	agreed	in	their	2001	MOA	to	
coordinate	with	State	and	Tribal	permitting	agencies	to	remove	or	reduce	
detrimental	impacts	of	any	NPDES	permit	on	listed	species,	including,	in	
appropriate	cases,	by	EPA	“objecting	to	and	Federalizing	the	permit...”9		

	
 Fifth,	to	implement	that	process,	the	316(b)	rule	must	require	permittees	to	

undertake	robust	monitoring,	including	the	use	of	environmental	metagenomic	
sampling	to	detect	the	presence	of	listed	species	near	an	intake.		Because	T&E	
species	are,	by	definition,	rare,	they	may	not	be	collected	or	observed	in	limited,	
traditional	sampling	events	despite	being	impinged	and	entrained.	

	
 Sixth,	the	rule	must	require	the	submittal	of	comprehensive	information	on	the	

potential	for	direct	and	indirect	impacts	to	listed	species,	including	impacts	to	
listed	species’	prey.		EEI’s	opposition	to	collecting	information	regarding	the	
taking	of	prey	or	other	indirect	impacts	to	T&E	species	has	no	statutory	basis.		
Avoiding	“jeopardy”	and	avoiding	“adverse	modification	of	critical	habitat”	are	
separate	and	independent	requirements.10		Further,	the	taking	of	prey	may	

																																																								
5	RK	Comments	at	44‐45.	
6	RK	Comments	at	35‐38,	39‐42.	
7	See	Miccosukee	Tribe	of	Indians	v.	United	States,	566	F.3d	1257,	1271‐72	(11th	Cir.	2009)	(citing	50	C.F.R.	§	
402.14(i)(4)).	
8	50	C.F.R.	§	402.14(i)(3).	
9	Memorandum	of	Agreement	Between	the	Environmental	Protection	Agency,	Fish	and	Wildlife	Service	and	
National	Marine	Fisheries	Service	Regarding	Enhanced	Coordination	Under	the	Clean	Water	Act	and	
Endangered	Species	Act,	January	2001,	at	20.	
10	Sierra	Club	v.	U.S.	Fish	and	Wildlife	Service,	245	F.3d	434,	441‐43	(5th	Cir.	2001).	
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constitute	either	a	take	of	listed	species	or	adverse	modification	of	critical	
habitat,11	and	both	must	be	avoided.		

	
	

II.	
	

Definition	of	New	Units	at	Existing	Facilities	
	
In	promulgating	the	Phase	I	Section	316(b)	rule	in	2001,	EPA	established	Best	

Technology	Available	(BTA)	standards	for	cooling	water	intake	structures	at	new	facilities	
based	on	closed‐cycle	cooling	(CCC),	a	0.5	foot‐per‐second	maximum	intake	velocity,	and	a	
prohibition	against	withdrawals	that	are	disproportionate	to	the	size	of	the	waterbody.12		
Throughout	the	administrative	and	judicial	review	processes,	industry	argued	that	CCC	and	
the	other	standards	should	not	be	considered	BTA	or	that	BTA	for	new	facilities	should	be	
determined	case‐by‐case.		Those	arguments	were	fully	considered	and	rejected,	first	by	
EPA	and	then	by	the	court	when	it	upheld	the	Phase	I	rule	in	2004.13			
	
	 In	the	context	of	the	current	existing	facility	rulemaking,	a	decade	later,	EPA	is	not	
reconsidering	BTA	for	new	facilities	or	comparing	the	merits	of	CCC	with	once‐through	
cooling	–	an	antiquated	technology	rarely	installed	in	plants	built	since	the	1980s.		That	
debate	was	settled	at	the	federal	level	long	ago,	in	the	first	term	of	the	Bush	administration.		
The	only	remaining	question	concerns	the	retrofitting	of	CCC	on	existing	facilities	and	
whether	those	facilities	can	meet	the	velocity	limits	and	proportional	flow	requirements.		
	

The	Phase	I	rule	did	not	establish	standards	for	new	units	built	at	existing	facilities.		
Nor	did	EPA	determine	that	such	units	were	to	be	treated	as	existing	facilities.		Rather,	EPA	
deferred	regulation	of	those	units	until	it	had	completed	analysis	of	data	on	existing	
facilities.14		Having	completed	that	analysis,	the	draft	proposed	rule	EPA	sent	to	OMB	
shortly	before	proposal	in	2011	required	that	“[n]ew	units	constructed	at	an	existing	
facility	…	comply	with	provisions	for	impingement	and	entrainment	mortality	based	on	
closed‐cycle	[cooling]	that	are	similar	to	those	required	in	the	Phase	I	new	facility	rule.”15		
That	was	appropriate	because	new	units	–	including	rebuilt,	repowered	and	replaced	units	
–	are	like	new	facilities;	they	do	not	encounter	retrofitting	issues.			

	
Accordingly,	the	draft	proposed	rule	defined	new	unit	at	an	existing	facility	to	

																																																								
11	See,	e.g.,	64	Fed.	Reg.	60727,	60730	(Nov.	8,	1999)	(NMFS	adopting	USFWS’s	definition	of	harm,	and	noting	
that	“[r]emoving	…fish	…	or	other	biota	required	by	the	listed	species	for	feeding”	can	constitute	a	take).	
12	See	40	C.F.R.	§	125.84;	see	also	generally	66	Fed.	Reg.	65256	‐	65345	(Dec.	18,	2001).	
13	Riverkeeper,	Inc.	v.	EPA,	358	F.3d	174,	197	(2d	Cir.	2004)	(“Riverkeeper	I”)	(“The	EPA	considered	all	of	the	
factors	that	UWAG	now	raises…”).	
14	66	Fed.	Reg.	at	65286.	
15	See	EPA‐HQ‐OW‐2008‐0667‐1295.2	(redline‐strikeout	version	documenting	changes	made	during	
Executive	Order	12866	review)	(hereinafter,	“Redlined	Version	of	Proposed	Rule”)	at	2.	
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include	“rebuilt,	repowered,	or	replaced	unit[s].”16		EPA	further	defined	“rebuilt”	with	
reference	to	“major	modifications	affecting	operation	of	the	cooling	water	intake	structure	
such	as	replacement	of	the	turbine,	boiler,	or	condensers”	and	defined	“repowering”	to	
mean	rebuilding	and	replacing	major	components	of	a	power	plant	instead	of	building	a	
new	one.”17		After	many	years	of	careful	analysis	by	its	engineers	and	economists,	EPA	
explained	why	installing	CCC	at	rebuilt,	repowered	and	replaced	units	is	unlike	a	retrofit:	

	
As	 [older]	 units	 are	 retired	 and	 replaced	 based	 on	 individual	 facility	
circumstances,	 facilities	have	 the	 ideal	 opportunity	 to	design	and	 construct	
the	 new	 units	 without	 many	 of	 the	 additional	 expenses	 associated	 with	
retrofitting	 an	 existing	 unit	 to	 closed‐cycle.	 	 …	 	 [D]owntime	 …	 	 may	 be	
avoided	or	minimized	 [,]	 	…	 condensers	 can	be	 configured	 for	 closed‐cycle,	
reducing	 energy	 requirements,	 and	 high	 efficiency	 cooling	 towers	 can	 be	
designed	as	part	of	the	unit	replacement,	allowing	for	installation	of	smaller	
cooling	towers.18	
	
In	 summary,	 …	 repowering,	 replacement,	 and	 additional	 unit	 installation	
decisions	can	be	accomplished	feasibly	and	with	lower	costs	than	retrofitting	
an	entire	existing	facility…		New	units	are	similar	to	new	facilities,	regardless	
of	 whether	 that	 unit	 is	 a	 green	 field	 construction,	 an	 additional	 unit,	 a	
replacement	 unit,	 or	 a	 repowered	 unit.	 	 …	 	 [N]ew	 units	 [also]	 would	 be	
similar	to	new	facilities	in	terms	of	the	useful	expected	plant	life…19	
	
…	 EPA	 considered	 whether	 such	 requirements	 …	 would	 serve	 as	 a	
disincentive	to	replace	older	units	and	determined	that	this	would	not	be	the	
case	 given	 closed‐cycle	 cooling’s	 comparable	 cost	 relative	 to	 once	 through	
cooling	and	its	small	cost	as	a	percentage	of	overall	costs	at	the	new	unit.		…		
Furthermore,	the	costs	usually	comprise	less	than	1	percent	of	the	total	costs	
of	a	new	unit.		Recent	experience	indicates	that	the	Phase	I	requirements	are	
not	a	disincentive	for	new	facility	construction...20	
	
Shortly	before	proposal	in	the	Federal	Register,	however,	for	reasons	unknown	and	

wholly	unexplained,	OMB	changed	the	definition	of	new	units	at	existing	facilities	to	
exclude	rebuilt,	repowered	or	replacement	units.21		That	change	should	not	have	been	
made	and,	indeed,	EPA	has	reconsidered	it.		According	to	EEI’s	recent	letters,	EPA’s	current	
approach	more	closely	aligns	with	the	February	2011	draft	proposal	in	that	the	definition	

																																																								
16	Id.	at	423	(proposed	40	C.F.R.	§	125.92(r)).			
17	Id.	at	423	(40	C.F.R.	§§	125.92(r)	and	125.92(t)).			
18	Id.	at	92‐93.	
19	Id.	at	147.	
20	Id.	at	147‐148.	
21	Proposed	40	C.F.R.	§	125.92(r).			
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of	new	unit	at	existing	facility	includes	repowered,	replaced	or	rebuilt	units,	so	long	as	the	
turbine	and	condenser	are	replaced	(and	the	location	of	the	cooling	water	intake	structure	
or	design	intake	flow	is	changed).22		

	
There	is	no	factual	or	legal	basis	for	EEI’s	request	that	repowered,	replaced	or	

rebuilt	units	be	excluded	from	the	definition	of	new	unit	at	an	existing	facility.		As	noted,	
EPA	has	considered	and	rejected	EEI’s	argument	that	a	CCC	requirement	would	be	a	
disincentive	to	upgrade	or	repower	facilities.		EEI	also	rehashes	its	argument	that	“EPA’s	
authority	under	§	316(b)	extends	only	to	the	cooling	water	intake	structure.”23		But	for	
nearly	four	decades	EPA	has	recognized	that	Section	316(b)	authorizes	it	to	regulate	the	
volume	and	velocity	of	water	withdrawn	through	a	cooling	water	intake	structure	as	a	
means	of	addressing	capacity.24		That	authority	is	no	different	for	new	units	than	for	new	or	
existing	facilities	and	does	not	depend	on	whether	the	intake	structure	or	anything	else	has	
been	modified.		Moreover,	given	that	existing	facilities	can	be	subjected	to	stricter	
requirements	during	permit	renewal	in	the	absence	of	any	change	to	the	facility,25	there	is	
obviously	no	legal	impediment	to	regulating	modified	units	in	the	absence	of	changes	to	the	
intake	or	design	flow.			

	
For	those	reasons,	EPA	should	not	define	new	unit	based	on	whether	the	location	

of	the	intake	structure	or	design	intake	flow	will	change.		Using	turbine	and	condenser	
replacement	as	the	sole	touchstone	for	rebuilt,	repowered	and	replaced	units	is	consistent	
with	EPA’s	statutory	authority,	and	properly	recognizes	that	such	units	are,	for	all	intents	
and	purposes,	new	facilities.			

	
If	the	electric	power	industry	were	given	authority	to	repower	the	nation’s	existing	

fleet	of	antiquated,	destructive	once‐through‐cooled	power	plants	by	installing	new	boilers,	
new	condensers	and	new	turbines	without	also	replacing	their	1950s	cooling	systems,	EPA	
would	create	an	enormous	loophole	that	would	swallow	not	only	the	existing	facility	rule,	
but	also	the	Phase	I	rule	for	new	facilities	as	well.			
	
	 Notably,	the	last	time	EPA	(or	OMB)	attempted	an	Orwellian	re‐write	of	the	
definitions	of	“new”	and	“existing,”	that	aspect	of	the	Phase	II	rule	was	remanded	by	the	
Second	Circuit,	with	the	court	noting	that	no	deference	is	owed	to	an	agency	interpretation	
that	is	“plainly	erroneous.”26	

																																																								
22	EEI	Dec.	20,	2013	letter	at	3.	
23	EEI	Sept.	17,	2013	letter	at	3	(emphasis	in	original).	
24	See	66	Fed.	Reg.		at	65313	(citing	In	re	Brunswick	Steam	Electric	Plant,	Decision	of	the	General	Counsel	No.	
41	(June	1,	1976)).	
25	Entergy’s	argument	that	Section	316(b)	imposes	only	a	pre‐construction	requirement	and	does	not	allow	
EPA	to	later	revisit	the	design,	location,	capacity	or	construction	of	an	existing	plant’s	cooling	water	intake	
structure	was	rejected	by	the	Second	Circuit	in	Riverkeeper	II.		See	Riverkeeper,	Inc.	v.	EPA,	475	F.3d	83,	121‐
23	(2d	Cir.	2007)	
26	Riverkeeper	II,	475	F.3d	at	117‐20	(citing	Fowlkes	v.	Adamec,	432	F.3d	90,	97	(2d	Cir.	2005)).	
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III.	
	

Permit	Application	Requirements	&	Deadlines	
	

EEI	has	asked	EPA	to	“[p]rovide	a	minimum	of	five	years	for	all	facilities	to	complete	
the	permit	application	requirement.”27		Allowing	five	years	to	complete	an	application	for	a	
five‐year	permit	would	be	patently	excessive,	particularly	since	it	has	long	been	clear	to	
industry	what	information	it	will	need	to	submit.		As	EPA	noted	in	the	proposal,	many	of	
the	regulated	facilities	were	previously	subject	to	the	withdrawn	Phase	II	rule	and	should	
have	already	compiled	much	of	the	proposed	application	data,	which	can	be	used	to	meet	
many	of	the	information	submittal	requirements.28		For	newly	covered	facilities,	the	2011	
proposal	gave	them	advance	notice	as	to	what	the	agency’s	expectations	are	regarding	
application	requirements.29		Once	the	final	316(b)	rule	has	been	issued,	plant	operators	can	
hit	the	ground	running	with	their	application	materials	and	should	be	kept	to	a	tight	time	
frame.		In	light	of	this,	the	information	submittal	time	periods	are	entirely	too	long;	the	
schedule	set	forth	in	the	proposal	should	be	cut	in	half.30	

	
Apart	from	the	length	of	the	schedule,	the	proposed	rule’s	phased	approach	for	

information	submittal	is	a	significant	improvement	over	prior	316(b)	rules	because	it	
requires	facilities	to	submit	application	materials	at	intervals	triggered	by	promulgation	of	
the	final	rule.31		This	is	critical	because	certain	components	of	an	application	take	less	time	
to	complete	than	others,	regulators	can	evaluate	only	so	much	information	at	any	one	time	
and	may	not	request	information	expeditiously,	and	certain	items	may	need	to	be	
supplemented.		Tying	the	schedule	to	the	rule’s	promulgation	date	provides	far	greater	
efficiency,	uniformity	and	transparency	than	if	50	permitting	agencies	were	directed	to	set	
information	submittal	schedules	for	the	1,200	covered	facilities.			

	
Many	facilities	operate	under	long‐expired,	administratively‐continued	NPDES	

permits	even	though	their	renewal	applications	do	not	yet	include	the	information	needed	
by	permit	writers.		As	EPA	is	well	aware,	the	CWA	authorizes	states	to	issue	NPDES	permits	
“for	fixed	terms,	not	exceeding	five	years.”32		The	five‐year,	time‐limited	nature	of	the	
permit	is	central	to	Congress’s	plan	to	press	new	technologies	–	and	incrementally	stricter	

																																																								
27	EEI	Dec.	20,	2013	letter	at	4.	
28	See	76	Fed.	Reg.	at	22254.	
29	See	76	Fed.	Reg.	at	22248	(similar	statement	in	context	of	compliance	schedules).			
30	In	addition,	the	Clean	Water	Act	mandates	compliance	with	the	316(b)	rule	no	later	than	three	years	from	
promulgation.		CWA	Sections	301(b)(2)(C),	(D),	(E)	&	(F)	and	301(b)(3)(A)	&	(B)	require	compliance	“as	
expeditiously	as	practicable,	but	in	no	case	later	than	three	years	after	the	date	such	limitations	are	
promulgated….”		As	the	courts	have	explained,	“the	time	limits	in	sections	301	and	306	govern	EPA's	duty	to	
take	action	under	section	316(b).	“		Cronin	v.	Browner,	898	F.	Supp.	1052,	1059	(S.D.N.Y.	1995).		The	same	is	
true	with	respect	to	permittees’	duty	to	comply.		
31	76	Fed.	Reg.	at	22254.	
32	33	U.S.C.	§	1342(b)(1)(B).			
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effluent	limits	–	onto	dischargers	at	regular	five‐year	intervals.33		Once	a	five‐year	NPDES	
permit	expires,	the	Administrative	Procedure	Act	(APA)	allows	licensees	who	have	made	
“timely	and	sufficient	application	for	a	renewal	or	new	license	in	accordance	with	agency	
rules,”	to	conduct	“an	activity	of	a	continuing	nature	…	until	the	application	has	been	finally	
determined	by	the	agency.”34			

	
As	a	result	of	the	administrative	continuance	of	their	permits,	some	power	plants	

are	currently	operating	under	permits	that	were	issued	in	the	late	1980s	or	early	1990s	
and	expired	approximately	20	years	ago.		These	plants	are	typically	inefficient	and	highly	
polluting	facilities	still	using	antiquated	technologies	from	that	era	or	earlier	and	badly	in	
need	of	technology	upgrades.		The	generational	delay	in	repermitting	them	is	unacceptable	
and	plainly	contrary	to	the	intent	of	Congress.		Consequences	should	be	attached	to	the	
failure	of	a	permit	applicant	to	complete	its	renewal	application	on	a	timely	basis.		That	
failure	can	affect	the	administrative	continuance	of	an	expired	permit	or	the	opportunity	to	
contend	that	the	putative	best	technology	for	minimizing	adverse	environmental	impact	is	
not	available	at	a	particular	plant.		Such	a	“backstop”	provision	is	necessary	to	prevent	
dilatory	plant	owners	from	continuing	to	operate	under	1980s	and	1990s	permits	in	
the	2020s	and	beyond.		EPA	must	do	its	utmost	to	ensure	that	long	overdue	permits	are	
reviewed,	renewed	and	modified	as	needed.		EPA’s	final	rule	should	address	this	issue,	in	
delegated	and	non‐delegated	states.		
	

IV.		
	

Cost‐Benefit	Analysis	and	EPA’s	Stated	Preference	Survey	
	

EPA	is	most	assuredly	not	required	to	base	its	Section	316(b)	determinations	on	
cost‐benefit	analysis	or	to	direct	permit	writers	to	do	so.		In	EPA’s	very	first	316(b)	rule,	
the	agency	stated:	“No	comparison	of	monetary	costs	with	the	social	benefits	of	minimizing	
adverse	environmental	impacts,	much	less	a	formal,	quantified	‘cost/benefit’	assessment	is	
required	by	the	terms	of	[§	316]	of	the	Act.”35		More	recently,	“[i]n	Entergy	Corp.	v.	
Riverkeeper,	the	Supreme	Court	has	now	made	pellucid	that	the	EPA	may	but	is	not	
required	to	engage	in	cost‐benefit	analyses	for	CWIS	rule	making.”36			

	
Furthermore,	as	Justice	Breyer	noted	in	Entergy,	Congress	“intended	the	law’s	text	

to	be	read	as	restricting	…	the	use	of	cost‐benefit	comparisons.		…		[because]	the	Act’s	
sponsors	…	feared	that	such	analyses	would	emphasize	easily	quantifiable	factors	over	
more	qualitative	factors	(particularly	environmental	factors,	for	example,	the	value	of	
preserving	nonmarketable	species	of	fish).”37		Justice	Breyer	was	particularly	concerned	
																																																								
33	See	NRDC	v.	EPA,	822	F.2d	104,	123	(D.C.	Cir.	1987).	
34	5	U.S.C.	§	558(c)	(emphasis	added).			
35	41	Fed.	Reg.	17387,	17388	(Apr.	26,	1976).	
36	ConocoPhillips	Co.	v.	EPA,	612	F.3d	822,	837	(5th	Cir.	2010).	
37	Entergy	Corp.	v.	Riverkeeper,	Inc.,	556	U.S.	208,	232	(2009)	(Justice	Breyer,	concurring).	
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about	“futile	attempts	at	comprehensive	monetization.”38		Justice	Scalia’s	majority	opinion	
similarly	acknowledged	that	“arguments	may	be	available	to	preclude	such	a	rigorous	form	
of	cost‐benefit	analysis	as	that	which	was	prescribed	under	the	statute’s	former	BPT	
standard,	which	required	weighing	‘the	total	cost	of	application	of	technology’	against	‘the	
…	benefits	to	be	achieved.’”39			

	
Notably,	EPA	chose	not	to	rely	on	cost‐benefit	considerations	in	developing	its	Phase	

III	rule	for	new	oil	rigs,	and	neither	that	rule	nor	the	Phase	I	rule	include	a	cost‐benefit	
variance.		Both	were	upheld	in	court.40		EPA’s	reason	to	eschew	cost‐benefit	analysis	in	
Phase	III	was	plain:		“it	did	not	have	enough	information	to	perform	a	meaningful	cost‐
benefit	analysis.”41		The	Fifth	Circuit	agreed,	explaining	that	“[t]he	agency’s	decision	to	
regulate	on	the	basis	of	economic	achievability	was	borne	out	by	the	existence	of	cost	
information	but	not	benefit	information.”42			

	
EEI	now	asks	EPA	to	require	permit	writers	to	rely	on	quantified,	monetized	cost‐

benefit	analysis	but	to	prevent	them	from	using	stated	preference	methods	for	valuing	
ecological	benefits.43		EPA	must	decline	that	request	because	doing	so	would	guarantee	the	
development	of	meaningless	and	futile	analyses	of	the	kind	that	Justice	Breyer	warned	
against	in	Phase	II.		The	lack	of	meaningful	benefits	information	is	exactly	the	reason	EPA	
did	not	employ	cost‐benefit	analysis	in	Phase	III,	and	it	would	also	violate	the	Clean	Water	
Act	in	ways	that	Justices	Breyer	and	Scalia	foreshadowed.		States	have	informed	EPA	of	the	
enormous	difficulties	in	placing	an	accurate	dollar	value	on	aquatic	resource	impacts.		And	
EPA	itself	recently	noted	that	the	“difficult,	time‐consuming	and	expensive”	process	of	cost‐
benefit	analysis	“will	rarely	be	sustainable	for	individual	permits.”44			Accordingly,	EPA	
should	not	mandate	cost‐benefit	analysis	as	a	part	of	the	permit	issuance	process	
because	it	would	result	in	1,200	meaningless	cost‐benefit	analyses.	

	
Furthermore,	to	the	extent	that	cost‐benefit	analysis	is	allowed	as	a	voluntary	

component	of	permitting,	the	analysis	must	fully	value	all	benefits	by	using	the	data	from	
EPA’s	regional	and	national	stated	preference	survey.			EEI	and	the	Senators’	attempt	to	
malign	stated	preference	methods	as	“controversial”	or	“inappropriate”	is	belied	by	EPA	
and	OMB’s	guidelines	for	regulatory	analysis.		Those	guidelines	have	long	recognized	that	
such	methods	are	not	only	appropriate	and	well‐established	economic	tools,	but	also	that	
they	are	necessary	to	a	complete	benefits	analysis:	

																																																								
38	Id.	at	235.			
39	Entergy,	556	U.S.	at	223.	
40	ConocoPhillips	at	833‐42;	see	also	Riverkeeper	I,	358	F.3d	174.	
41	ConocoPhillips,	612	F.3d	at	838	(emphasis	added).	
42	Id.	at	842.	
43	EEI	Sept.	17,	2013	letter	at	2‐3;	EEI	Dec.	20,	2013	letter	at	2‐3.	
44	EPA - New England, Clean Water Act NPDES Permitting Determinations for the Thermal Discharge and Cooling 
Water Intake Structures at Merrimack Station in Bow, New Hampshire NPDES Permit No. NH 0001465  at 327.	
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Stated	Preference	Methods	(SPM)	have	been	developed	and	used	in	the	peer‐
reviewed	literature	to	estimate	both	“use”	and	“non‐use”	values	of	goods	and	
services.		They	have	also	been	widely	used	in	regulatory	analyses	by	Federal	
agencies…	 	 	 	 A	 stated‐preference	 study	 may	 be	 the	 only	 way	 to	 obtain	
quantitative	information	about	non‐use	values…45		
	

	 Because	biological	diversity	and	other	non‐use	values	are	invariably	significant	in	
this	context	–	typically	they	account	for	98	percent	of	the	total	benefits46	–	conducting	cost‐
benefit	analyses	without	stated	preference	methods	would	result	in	virtually	all	of	the	
benefits	being	zeroed	out,	thereby	guaranteeing	a	completely	useless	analysis.		The	
national	and	regional	cost‐benefit	study	EPA	conducted	in	the	context	of	the	rulemaking	
represents	the	most	comprehensive	and	rigorous	effort	yet	to	monetize	all	of	the	benefits	
of	reducing	impingement	and	entrainment.		States	have	neither	the	time	nor	resources	to	
conduct	their	own	stated	preference	surveys.		EPA’s	survey	showed	that	the	economic	
benefits	of	minimizing	impingement	and	entrainment	dramatically	exceed	the	costs.47		The	
use	of	those	data	in	the	plant‐specific	context	would	be	manifestly	more	reliable	than	
placing	a	zero	value	on	benefits	that	are	known	to	exist	and	that	in	the	aggregate	vastly	
outweigh	the	costs.	

	
Accordingly,	if	permit	writers	are	permitted	to	undertake	cost‐benefit	on	a	

voluntary	basis,	or	to	accept	such	analyses	prepared	by	permit	applicants,	they	should	be	
prohibited	from	using	any	such	analysis	that	does	not	take	full	account	of	all	benefits,	
including	ecological	benefits,	on	equal	footing	with	all	other	benefits	and	costs.			
	

V.	
	

Low	Capacity	Utilization	Units	(“Peakers”)	
	

EEI	also	asks	EPA	to	“specify	a	capacity	factor	or	flow	rate	below	which	the	final	
rule’s	requirements	will	not	apply,”	based	on	its	unsupported	assertion	that	low	capacity	
utilization	units	(i.e.,	“peakers”)	have	“little	risk”	of	adverse	environmental	impact.48			

	

																																																								
45	OMB	Circular	A‐4	at	§	4	(emphasis	added);	see	also	EPA,	Guidelines	for	Preparing	Economic	Analyses.	
46	As	EPA	has	explained,	98.2	percent	of	the	aquatic	organisms	affected	by	intake	structures	are	not	harvested	
and	thus	do	not	go	to	market.		69	Fed.	Reg.	41576,	41661		(July	9,	2004).	
47	See	Comments	on	EPA’s	Section	316(b)	Stated	Preference	Survey,	Dr.	Frank	Ackerman,	Stockholm	
Environment	Institute‐US	Center,	Tufts	University,	July	10,	2012.		Notably,	the	Senators	cite	a	NERA	
Consulting	report	prepared	for	UWAG	and	EEI	for	the	proposition	that	the	stated	preference	survey	estimates	
benefits	to	be	$2.275	billion	annually	for	EPA’s	preferred	option	and	five	times	the	value	of	the	costs.		See	July	
22,	2013	letter	from	Senator	Vitter,	et	al.,	to	EPA	at	2.	
48	EEI	Sept	17,	2013	letter	at	4‐5;	see	also	EEI	Dec.	20,	2013	letter	at	4.	
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In	fact,	as	state	regulators	have	found,	there	is	“no	predictable	relationship”	
between	capacity	factor	and	cooling	water	use.49		There	are	several	reasons	for	this,	
including	that	cooling	water	systems	at	non‐baseload	facilities	may	be	operated	more	than	
is	necessary	to	condense	steam.50		Further,	“non‐targeted	reductions”	in	cooling	water	use	
may	have	little	effect	on	reducing	adverse	environmental	impact	because	the	“driving	
factors”	influencing	entrainment	and	impingement	at	a	facility	are	the	“seasonal	dimension	
of	both	energy	demand	and	fish	reproductive	and	migratory	life	history.”51		In	other	words,	
peaking	and	load‐following	facilities	can	have	a	disproportionately	large	adverse	
environmental	impact	on	aquatic	resources	if	they	operate	when	biological	activity	is	high.		
In	addition,	many	facilities	that	now	operate	as	peakers	or	load‐following	units	were	
originally	designed	as	baseload	units	but	are	no	longer	efficient	enough	to	be	operated	
regularly.		This	means	that	they	also	have	a	disproportionately	large	adverse	impact	on	air	
quality	and	climate	relative	to	more	efficient	baseload	facilities.	

	
Moreover,	a	plant’s	past	operational	history	does	not	guarantee	that	it	will	run	

infrequently	in	the	future,	due	to	changes	in	demand	and	fuel	costs.		Facilities	should	not	be	
exempted	from	certain	requirements	based	on	prior	capacity	utilization	and	given	free	rein	
to	ramp	up	operations	in	the	future.		
	

Consequently,	if	capacity	factor	or	average	flow	rate	is	to	be	a	component	of	BTA	for	
certain	facilities,	the	NPDES	permit	must	contain	mandatory	limits	on	future	capacity	and	
flow.		In	addition,	those	limits	must	be	expressed	as	targeted,	seasonal	reductions	and/or	
be	accompanied	by	additional	requirements	specifying	the	minimum	reductions	in	
impingement	and	entrainment	to	be	achieved	as	a	result	of	reduced	operation,	as	has	been	
done	in	some	recent	state‐issued	permits	for	peakers.	
	
	 Thank	you	for	considering	these	legal	issues	as	the	rulemaking	is	completed	
	
Very	Truly	Yours,	

	
Reed	Super	
Legal	Director,	Waterkeeper	Alliance	
Principal,	Super	Law	Group		

	

	
Phillip	Musegaas		
Hudson	River	Program	Director	
Riverkeeper,	Inc.	

																																																								
49 See generally New York State Department of Environmental Conservation, The Relationship between Cooling 
Water Capacity Utilization, Electric Generating Capacity Utilization, and Impingement and Entrainment at New 
York State Steam Electric Generating Facilities, Technical Document, July 2010, at 2. 

50	Id.		For	example,	plants	may	withdraw	water	when	not	generating	electricity,	or	may	withdraw	a	
disproportionately	high	volume	of	water	relative	to	kilowatt	hours,	in	order	to	prevent	condenser	fouling;	to	
dilute	discharges;	because	they	have	single‐speed	intake	pumps	that	do	not	allow	withdrawals	to	be	scaled	
down;	or	to	cool	the	plant	during	the	start‐up	and	cool‐down	periods	before	and	after	operation.		
51	Id.	
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To: CMS.OEX@epamail.epa.gov; Gaines.Cynthia@epamail.epa.gov; Moritz.Brigette@epamail.epa.gov 
_____________________________________________________________________________________________________ 
 

For cms. thanks

From: Michael Bradley [mailto:mbradley@mjbradley.com]
Sent: Thursday, May 15, 2014 10:14 AM
To: Mccarthy, Gina
Subject: CEO calls

Gina,

I understand that you will be calling a few CEOs to discuss the final 316(B) rule. If youre comfortable, it would be very helpful to mention
to Tom Farrell and Tony Early that working closely with the Clean Energy Group was essential in developing an approach that both
delivers substantial environmental improvements and is manageable for the electric industry. Tom and Tony have chosen to participate
in our 316(B) work and are considering joining our effort on 111(d). Having you mention the value of CEG should push them to sign on.
Both Tony and Tom saw the effectiveness of CEG during the MATS rule but were on the other side.

Michael
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To: CMS.OEX@epamail.epa.gov 
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From: Moore, Susan [mailto:smoore@hunton.com]
Sent: Tuesday, August 05, 2014 3:55 PM
To: Southerland, Elizabeth
Cc: Mccarthy, Gina; Hewitt, Julie; jlaity@omb.eop.gov
Subject: UWAG Comments on EPA’s Proposed Information Collection Request (ICR) for Clean Water Act § 316(b)

 

SENT ON BEHALF OF KRISTY A.N. BULLEIT:

 

Attached you will find a copy of the Utility Water Act Group’s comments on EPA’s proposed Information Collection Request (“ICR”)
relating to the section 316(b) final rule for existing facilities, which we filed on July 28 on regulations.gov.  We appreciate the opportunity
to comment, and we would be happy to discuss any of the issues raised with you and your staff.

 

 

Susan
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August 5, 2014 

BY EMAIL 
 
Ms. Elizabeth Southerland 
Director of the Office of Science and Technology 
Environmental Protection Agency 
William Jefferson Clinton Building  
1200 Pennsylvania Avenue, N. W.  
Mail Code: 4301T  
Washington, DC 20460 
 
Re: UWAG Comments on EPA’s Proposed Information Collection 

Request (ICR) for Clean Water Act § 316(b)              
 
Dear Ms. Southerland: 

Attached you will find a copy of the Utility Water Act Group’s comments on EPA’s Proposed 
Information Collection Request (“ICR”) relating to the section 316(b) final rule for existing 
facilities, which we filed on July 28 on regulations.gov.  We appreciate the opportunity to 
comment, and we would be happy to discuss any of the issues raised with you and your staff.  

Once you have had an opportunity to review our comments, please do not hesitate to contact 
me if have any questions or would like to have a follow up discussion. 

Sincerely,  

 

Kristy A. N. Bulleit 
 
Attachment 

cc: Administrator Gina McCarthy 
 Ms. Julie A. Hewitt 
 Mr. James A. Laity 
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UWAG COMMENTS ON ICR FOR 
§ 316(b) RULE FOR EXISTING FACILITIES 

These are the comments of The Utility Water Act Group (UWAG)1 on EPA’s Proposed 

Information Collection Request (ICR) for Clean Water Act § 316(b), which regulates cooling 

water intake structures. 

A prepublication version of the § 316(b) rule for cooling water intake structures at 

“existing” facilities (the “Existing Facility Rule” or “Rule”) became available May 19, 2014.  An 

Information Collection Request (ICR) for the rule was published in the Federal Register on May 

28.  See 79 Fed. Reg. 30,605 (May 28, 2014) (Doc. ID No. EPA-HQ-OW-2008-0667).  The ICR 

has a 65-page Supporting & Related Material document, which summarizes the rule and 

calculates the estimated “burden” of complying with the rule.  See 

http://www.regulations.gov/#!documentDetail;D=EPA-HQ-2008-0667-3157.  

The Federal Register notice says that the ICR is a revision of the previous one three years 

ago, which was developed for EPA’s “Phase II” rule for existing facilities.  The Phase II rule was 

suspended on June 7, 2007, and will be withdrawn once the Existing Facility Rule becomes 

effective.  

The issue for comment is whether the information collection requirements of the Existing 

Facility Rule comply with the Paperwork Reduction Act.  EPA seeks comments on (1) whether 

the ICR is necessary for the proper performance of EPA’s functions, including whether the 
                                                 

1 UWAG is a voluntary, ad hoc, non-profit, unincorporated group of 191 individual energy companies and 
three national trade associations of energy companies:  the Edison Electric Institute, the National Rural Electric 
Cooperative Association, and the American Public Power Association.  The individual energy companies operate 
power plants and other facilities that generate, transmit, and distribute electricity to residential, commercial, 
industrial, and institutional customers.  The Edison Electric Institute is the association of U.S. shareholder-owned 
energy companies, international affiliates, and industry associates.  The National Rural Electric Cooperative 
Association is the association of nonprofit energy cooperatives supplying central station service through generation, 
transmission, and distribution of electricity to rural areas of the United States.  The American Public Power 
Association is the national trade association that represents publicly-owned (units of state and local government) 
energy utilities in 49 states representing 16 percent of the market.  UWAG’s purpose is to participate on behalf of its 
members in EPA’s rulemakings under the Clean Water Act and in litigation arising from those rulemakings. 
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information to be collected will have “practical utility”; (2) whether EPA’s estimate of the 

burden is accurate; (3) how EPA could enhance the “quality, utility, and clarity” of the 

information to be collected; and (4) how EPA might minimize the burden on those who must 

respond (including using automated electronic, mechanical, or other technological collection 

techniques or other forms of information technology such as electronic submission of responses).  

79 Fed. Reg. 30, 605-06 (May 28, 2014). 

In light of these legal standards, UWAG asks EPA to consider the following comments 

and recommendations.  Our comments address four categories of issues:  (1) whether the 

information collection requirements are unnecessary, unduly burdensome, or lack practical utility  

as applied to certain facilities; (2) whether the information collection requirements are 

unnecessary or unduly burdensome by virtue of the deadlines imposed; (3) whether the 

information required is unnecessary, will be unduly burdensome to collect, or will lack practical 

utility in general; and (4) whether EPA’s ICR burden estimates are clear, complete, sufficiently 

documented, and reasonably accurate. 

In making these comments, UWAG wishes to emphasize that, in many respects, we 

believe EPA has done a commendable job of developing a reasonable and environmentally 

protective § 316(b) rule that is less costly than originally proposed.  The Agency’s job was made 

more difficult by the artificial court-ordered deadline under which it conducted the rulemaking.  

Such situations can introduce unintentional errors or ambiguities.2  A number of our comments 

address what we believe are errors or ambiguities that would be simple and appropriate to correct 

or to make consistent with the Paperwork Reduction Act.  In other cases, addressing our 

                                                 
2 One such error (which has nothing to do with collecting information) appears in § 125.98(g), which 

provides that, for permit proceedings that began or begin before the effective date of the rule, permit requirements 
may be based on the factors for entrainment (§§ 125.98(f)(2) and (3)) and on the IM standards in “§ 125.95(c).”  See 
the preamble to the Rule p. 558.  This appears to be a typographical error that should read “§ 125.94(c)” – 94 not 95. 
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comments would require a more substantial modification to or clarification of a requirement to 

collect information.  Making these changes is essential, we believe, to ensure that the 

information collection requirements of the Rule are clear to regulators and the regulated 

community alike, are not unnecessary or unduly burdensome, produce information that has 

practical utility, and ultimately are consistent with the Paperwork Reduction Act. 

I. Some of the Information Collection Requirements Are Unnecessary or Unduly 
Burdensome or Lack Practical Utility as Applied to Certain Facilities or Units 

A. The Director Should Have Authority to Waive Any or All of the Application 
Requirements for Facilities that Plan to Retire Within the Next Permit Cycle 

The Rule authorizes the Director to waive entrainment-related requirements for existing 

facilities that plan to retire after the current permit expires but within one permit cycle 

(§ 122.21(r)(1)(ii)(G)), but it provides no similar authority to waive other application 

requirements, such as the application requirements for impingement mortality control and 

background information.  Requiring a facility to collect and submit extensive, costly application 

information,  when it will retire before that information can be processed and used to issue a new 

permit, is unnecessary and unduly burdensome and lacks practical utility.  The Rule should 

authorize the Director to waive any and all of the otherwise applicable permit application 

requirements. 

B. The Director Should Have Authority to Waive or Defer Application 
Requirements Where a Facility Is Planning to Retire Some Units at a Facility 
but not All 

A facility may be planning to retire some units (but not all) before the permit expires or 

within the next permit cycle.  The Rule appears to require the facility to collect and submit all the 

required permit application information for such a unit, even if the unit will retire before the 

current permit expires and even if it has an intake separate from other units at the same facility. 
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If the retiring unit or units are on a separate intake and will retire before the permit 

expires, the Rule should exempt them from permit application requirements, as it does for 

retiring facilities (§ 122.21(r)(1)(ii)(F)).  Requiring such units to collect and submit extensive 

permit application information is unnecessary, unduly burdensome, and of no practical utility. 

In addition, even if the retiring unit or units share a common intake with units that are not 

retiring, or if the planned retirement will not occur until the next permit cycle, the Rule should 

give the Director authority to waive or defer some or all of the permit application requirements.  

This is important, because unit retirements will decrease the flow through the intake structure 

and change the hydraulic zone of influence.  If the studies are done before the units retire, the 

studies will not be representative of future operation.  Thus the information will be misleading 

and lack practical utility. 

C. New Units Should Not Have to Meet the Entrainment Application 
Requirements of § 122.21(r)(9)-(13) 

The Rule says that if a new unit increases the actual intake flow of the facility to more 

than 125 MGD, the owner/operator of the facility must submit the information required by (r)(9) 

to (r)(13) at the time of the permit application for the new unit.  See § 122.21(r)(1)(ii)(E).  This 

means the entrainment characterization study, technical feasibility and cost evaluation study, 

benefits valuation study, non-water quality environmental impacts study, and peer review must 

be done by the time the application is submitted.  Similarly, § 122.21(r)(14) requires, for new 

units choosing to comply using technologies that produce results comparable to closed-cycle 

cooling, that the applicant submit the Entrainment Characterization Study of § 122.21(r)(9) for 

the new unit. 

But collecting entrainment characterization data requires the unit to operate, and a new 

unit cannot operate until the permit has been granted.  And the other entrainment-related studies 
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all rely, in one way or another, on the information obtained from the Entrainment 

Characterization Study.  

It is impractical (in fact impossible), as well as arbitrary and capricious, to require an 

applicant to submit studies that cannot be performed until the unit is operating.  Also, by tying 

the permit application for the new unit to application requirements that will now apply to the 

facility as a whole, the Rule creates more burdens and delays in permitting new units, adding to 

the impracticability of the requirement. 

The better way to deal with this would be to have the permittee submit the facilitywide 

application data during the new permit renewal.  The Rule should be revised to specify that any 

required studies are to be submitted on a site-specific schedule established by the Director and 

commencing after the new unit has been permitted and is operating normally. 

The Rule also requires a new unit that will increase the total capacity of an existing 

facility to more than 2 MGD DIF to satisfy the “applicable” provisions of § 122.21(r)(7).  See 

§ 122.21(r)(1)(ii)(E).  Section 122.21(r)(7) calls for entrainment performance studies, namely 

“previously conducted studies” or studies from “other facilities.” 

Since the new unit will have to have closed-cycle cooling (or comparable impact), there 

is no reason to require entrainment studies from “other facilities.”  This requirement, like the 

others, is unduly burdensome and lacks practical utility, and it should be deleted.  Instead, where 

adding a new unit causes the existing facility to exceed the 2 MGD threshold, any required 

information should be submitted by the existing facility during permit renewal. 

D. Facilities with Closed-Cycle Cooling Should Not Have to Submit 
Entrainment Studies 

Facilities that have closed-cycle cooling should not be required to complete the studies 

under § 122.21(r)(9)-(13), regardless of the AIF.  It appears EPA has presumed that all facilities 
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with closed-cycle cooling have an AIF less than 125 MGD, but this is not always so.  Some 

facilities may have two intakes, one with closed-cycle cooling and the other once-through, and 

the actual intake flow from both intakes taken together may exceed 125 MGD, thus triggering 

the study requirements even for the closed-cycle component of the plant.  The Rule should not 

require entrainment studies for the closed-cycle part of the plant, and it should provide an 

exemption, not a mere waiver option.  If EPA does require a request for waiver, then EPA needs 

to include the cost to submit information for at least some of these stations in the ICR, because 

there is no way to determine if any waiver will be granted. 

Instead of asking for a waiver, the facility should be exempt from submitting the 

information in § 122.21(r)(9)-(13), and the Director should be allowed to request additional 

studies if warranted, which the Rule already allows.  Such an approach would reduce costs and 

avoid unnecessary burdens on facilities and units that already have the technology that, in EPA’s 

view, is the best-performing alternative. 

E. The Rule Should Not Require Information from Existing Facilities that 
Obtain Cooling Water From Independent Suppliers 

By the terms of § 125.91(b), a facility (such as a power plant) is subject to the § 316(b) 

rule and its application and other information collection requirements if it gets its cooling water 

by contract or arrangement with an independent supplier that is not itself subject to the Rule or to 

the “Phase I” rule for new facilities.  Hence it is the independent supplier who controls access to 

the intake structure and nearby waters, but it is the power plant that is responsible for supplying 

information required about the structure.  This requirement is unduly burdensome and should be 

deleted for the following reasons. 

If the facility gets water from an independent supplier but has no legal right of access to 

the supplier’s intake or nearby waters, the facility may not be able to comply with the application 
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requirements, let alone make physical changes to the supplier’s intake structure.  The rule makes 

the user responsible for supplying information that the supplier controls. 

It is unfair and irrational for EPA to require one party to be make a different party 

comply with an EPA regulation. It also will do little to achieve § 316(b) goals, since, as EPA 

recognizes, such situations are rare.  See preamble p. 33 (EPA expects independent supplier 

provision to have only limited applicability). 

The core problem is that EPA’s rule requires cooling water users to collect information 

under existing contracts that may not give them that right.  Power plants that buy cooling water 

from others have little flexibility to modify longstanding agreements.  For example, the contract 

between a power plant and a regional water supply agency that provides water to many sources is 

unlikely to grant the power plant any rights at all to access, control, or modify the agency’s 

intake, nor could such a contract be easily modified to grant those rights.  EPA’s objective would 

be better served by requiring that, if an existing facility in the future transfers ownership or 

control of a cooling water intake structure (but not the entire generating facility itself) to an 

independent third party, the structure remains subject to the rule. 

In short, EPA has not carefully considered the feasibility or, even if feasible the burden, 

of obtaining permission from independent suppliers before information can be collected for the 

§ 316(b) rule.  This burden has been disregarded or at best underestimated.  To address these 

concerns, EPA should narrow the requirement to report information about third-party supplier 

intakes as discussed in the preceding paragraph and should fully account for the burden. 

F. The Application Requirements Are Over-Inclusive and Should Be Clarified. 

Section 122.21(r)(1)(ii)(A) says “[t]he owner or operator of an existing facility defined at 

40 C.F.R. 125.92(k)” must submit specified information required by other parts of the rule, 

including source water physical data and cooling water intake structure data and “applicable” 
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provisions of (r)(4)-(8).  The definition of “existing facility” in § 125.92(k) includes any facility 

that commenced construction on or before January 17, 2002.  It does not exempt (though 

§ 125.91 on “Applicability” does) facilities without cooling water intake structures, facilities 

with design intake flows less than 2 MGD, or other facilities excluded from coverage under Part 

125 Subpart J. 

We believe this is an unintentional error, reflecting a disconnect between § 122.21(r) on 

application requirements and § 125.91 on applicability.  Section 125.91 controls and makes it 

unnecessary to submit studies for facilities not subject to the IM and entrainment standards.  

Still, it would be clearer and less confusing to include in § 122.21 an explicit exception for 

facilities not subject to the requirements of § 125.94 et seq. 

II. Some of the Permit Application Requirements Are Unduly Burdensome by Virtue 
of the Deadlines Imposed 

A. The Rule Should Not Require the Impingement Technology Performance 
Optimization Study Until the Entrainment Standard Has Been Set and Any 
Necessary Technology Has Been Installed 

Sections 122.21(r)(6), (6)(i), and (6)(ii) say that, for two of the seven alternative IM 

technologies, the owner/operator must submit an impingement technology performance 

optimization study.  The study must provide two years of biological data.  The technologies that 

must have this optimization study are (1) modified traveling screens and (2) site-specific systems 

of technologies, management practices, and operational measures.  See § 125.94(c)(5) and (6).  

For either of these technologies the Director must review the optimization study and then 

determine that either modified screens or site-specific systems are the “best technology 

available.” 

But an operator cannot “optimize” a technology or do an “optimization study” until the 

technology is installed.  Hence the rule as written is circular:  the operator must buy and install 
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the technology, then optimize its performance for two years, and then the Director must approve 

the technology.  The “burden” of gathering information would be extraordinary if a facility chose 

one of the two technologies and installed it, collected optimization data for two years, and then 

discovered that the Director would not approve the technology.  To avoid this unreasonable 

burden, the optimization study should be postponed until the Director has approved the 

complying IM technology (either modified traveling screens or a site-specific system of 

technologies). 

In the preamble to the Rule, EPA acknowledges this issue and says it intends Directors to 

extend the deadline for submitting the optimization study for facilities that intend to use modified 

traveling screens but don’t already have them in place.  The preamble says that if the facility has 

not already installed modified traveling screens (option (c)(5)) and chooses that option, the 

Director may postpone the optimization study until the screens are installed.  See preamble p. 90 

and § VI.G.1.d; see also p. 197 (where the technology is not yet installed, the permit would 

include a schedule for both installing the technology and doing the optimization study).  But 

there is nothing about such schedule adjustments in the Rule itself. 

Also, the preamble acknowledges the need for relief only for modified traveling screens, 

not for site-specific systems.  A provision in the rule for extending the deadline for optimization 

studies (as distinguished from overall compliance) should apply to both (c)(5) and (c)(6). 

Even where the facility already has in place a modified screen or a combination of 

technologies that it believes complies with the IM standard and thus is in a position to perform 

an optimization study, there remains a risk that a later decision on entrainment technology would 

require the earlier IM technology to be modified or abandoned. 
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This is not EPA’s intent.  EPA agrees that permittees should not have to meet the 

compliance standard for IM until BTA for entrainment has been established, as shown by the 

“aligning deadlines” provision § 125.94(b)(1).  But § 122.21(r)(6) requires the owner/operator to 

identify the compliance method for IM when it submits the application with the information the 

Director will use to decide on entrainment.  And plants that choose (c)(5) modified traveling 

screens or (c)(6) systems of technology for IM, as noted above, must perform two-year 

optimization studies as well as entrainment studies.  Thus, in effect, permittees are required to 

choose (and, for some options, demonstrate compliance by) IM control technologies before they 

know what entrainment technology will be required. 

Thus, just as the optimization study should be postponed until the IM technology has 

been approved, so also the optimization study (for traveling screens or site-specific systems) 

should be postponed until the site’s entrainment standard is determined.  This clarification to the 

Rule would help avoid situations in which the burden of collecting information was unreasonable 

because the optimization study became irrelevant due to a later decision on entrainment. 

In short, the Rule should provide that the optimization study may be postponed until the 

Director has made a final determination about the BTA entrainment standard and any required 

IM control technology has been installed.  And this postponement should be available for both 

(c)(5) modified traveling screens and (c)(6) site-specific systems.  These changes would lessen 

the burden and ensure that the information required has practical utility and that environmental 

protection is maximized. 
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B. The Rule Lacks Flexibility to Allow Additional Time for Permits that Expire 
More Than 45 Months After the Effective Date of the Rule 

The Rule authorizes permit writers to set alternate schedules for facilities whose permits 

expire 45 months or less after the rule’s effective date, but it provides no such flexibility for 

facilities whose permits expire more than 45 months after the rule’s effective date.  It should. 

The Rule requires facilities to coordinate with the Director and obtain the Director’s input 

or approval on many issues that must be determined before studies can begin (e.g., point of 

measurement for AIF, point of compliance for entrainment, point of compliance for IM, and 

fragile species and nuisance species to be excluded from studies).  That initial coordination is 

likely to take time and resources for which EPA has not accounted.  Also, EPA assumes that 

facilities will be able to analyze and present all the Entrainment Characterization Data and design 

and perform in just nine months three major interconnected studies (on technology, benefits 

valuation, and non-water quality environmental and other impacts), which will be followed by a 

three-month peer review. 

This schedule is unrealistic and leaves no room for unanticipated problems, which are not 

uncommon with biological monitoring.  EPA should revise the rule to allow permit writers, for 

good cause shown, to extend the application deadlines for facilities with permits expiring later 

than 45 months after the effective date of the Rule.  This change is important both to avoid 

unnecessary burdens and to provide enough time to collect information that has practical utility. 

C. The Director Should Have Authority to Adjust Application Deadlines and 
Requirements for Facilities and Units on Long-Term Standby 

For units that do not operate often, the Rule should allow the Director to adjust the 

application schedule and requirements for submitting information on both impingement and 

entrainment.  The units may not run often enough to allow the required studies to be done in the 

time permitted by the terms of the Rule.  Requiring a facility to operate a CWIS solely to satisfy 
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permit application requirements on a predetermined schedule would be counterproductive and 

unnecessarily burdensome.  Also, requiring a CWIS to operate merely to allow optimization or 

entrainment data to be collected might conflict with other legal requirements, such as NPDES 

permit limits or state limits on how much water a facility is allowed to withdraw or when the unit 

may operate, state requirements for having a required amount of renewable energy, and dispatch 

requirements.  EPA should at least allow the Director to recognize these limitations by adjusting 

the schedule. 

D. To Avoid Undue Burdens, Additional Information Requests by the Director 
Should Not Affect the Completeness of the Permit Application 

The Rule requires applicants to submit whatever additional information the Director may 

require – for threatened and endangered species or designated critical habitat, for IM, and for 

entrainment.  See §§ 122.21(r)(1)(ii)(C), 125.98(i). 

Because this requirement is part of the application requirements, the Rule on its face 

would appear to require the permittee to answer the Director’s questions before the Director has 

had a chance to look at the application and raise questions in the first place, though EPA cannot 

have intended this.  Also, it is not clear whether a facility can submit a “complete” and timely 

application without knowing in advance whether additional information will be required to 

answer the Director’s question.  Yet there is no deadline for the Director to advise the permittee 

of additional information requirements.  And the Rule does not provide that supplementary 

information requests will not render an application “incomplete.” 

The Rule should state that additional information required by the Director, EPA, or the 

Services does not affect the completeness of the permit application for purposes of 

administrative continuance of expired permits. 
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E. To Avoid Undue Burdens, the Timing of Responses to Peer Review Questions 
Identified by the Director Should Be Clarified 

External peer review is required, per § 122.21(r)(13), for (1) the comprehensive technical 

feasibility and cost evaluation study, (2) the benefits valuation study, and (3) the non-water 

quality environmental and other impacts study.  The rule requires the permittee to respond to 

issues raised by peer reviewer questions or explain why not.  It also requires the permittee to 

respond to significant peer reviewer issues identified by the Director or other entities the Director 

consults, such as ISOs. 

This requirement is impractical if it is interpreted to require responses before the facility 

submits its permit application, and it puts a permittee in jeopardy of missing the application 

deadline through no fault of its own. 

EPA may intend the rule to require the Director to identify significant issues requiring 

response after the application, including peer review, has been submitted.  This would be a 

reasonable approach, but the Rule as written could be misinterpreted to require responses before 

submission.  The Rule should be clarified to require responses to the Director’s questions after 

submission, while stating that the application meanwhile will be viewed as timely filed. 

III. Some of the Information Collection Requirements Are Unnecessary, Will Be 
Unduly Burdensome, or Will Lack Practical Utility 

A. The Rule Should Clarify that New Impingement Technology Performance 
Optimization Studies Are Not Required Where Existing Studies Provide 
Adequate Information 

For impingement compliance options in §§ 125.94(c)(5) (traveling screens) and (c)(6) 

(site-specific systems), the owner/operator must do an impingement technology performance 

optimization study.  Section 125.98(e) says the Director may request further information as part 

of this study and may also consider previously collected biological data and performance 
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reviews.  The Director may waive all or part of the optimization study, but only after the first 

permit cycle wherein the permittee is deemed in compliance. 

These provisions could be read to require new IM studies, even if studies already done 

provide adequate information.  Obviously a requirement to conduct new studies when existing 

studies are sufficient would be unnecessary, impose a needless burden, and lack practical utility. 

The Rule should be clarified to say that an impingement optimization study does not need 

to have newly collected biological data unless existing data are inadequate or conditions have 

changed.  Clearly this would reduce the burden of collecting information. 

B. The Rules Should Not Require Facilities to Count Entrapment as Mortality 

Section 122.21(r)(6)(i)(F) provides that if a facility “entraps” fish or shellfish, it must 

count the entrapment as mortality – that is, presume entrapped organisms are killed.  Thus the 

Rule assumes that all entrapped organisms are killed.  Originally EPA proposed that facilities 

install equipment to prevent entrapment, and that is what commenters addressed.  See Comments 

of the Utility Water Act Group on the NODA Related to Impingement Mortality Control 

Requirements (July 11, 2012) at 44.  In response, EPA has eliminated the no-entrapment 

requirement, but it has retained a requirement to treat entrapped organisms as destroyed. 

But the Rule does not identify methods for counting entrapped organisms.  And in fact, 

the process of collecting and counting organisms may well destroy them.  Yet EPA has not 

accounted for or considered the costs or negative effects of counting entrapped organisms. 

In short, the Rule does not address how “entrapped” organisms are to be counted, and 

EPA has not estimated the costs of such counting.  Nor has EPA considered the burden or 

negative effects on fish and wildlife of a requirement that may cause the killing of organisms in 

the process of collecting and counting them, which hardly seems consistent with the purpose of 

the Rule.  Hence EPA has not determined the burden of collecting this information.  To avoid 
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these problems, EPA should delete the requirement to count and report entrapped organisms and 

should not count entrapment as mortality. 

C. The Requirements for § 122.21(r)(7) Entrainment Performance Studies 
Should Be Clarified to Avoid Unnecessary Burdens 

Section 122.21(r)(7) requires facilities to submit existing entrainment studies, and, for 

older studies or studies from other locations, to provide a detailed description of their relevance 

and interpretation.  The Rule requires this information even if the operator does not believe the 

studies are relevant or representative and does not intend to rely on them. 

It is unreasonable and unduly burdensome to require facilities to submit, explain, and 

interpret studies on which they do not intend to rely.  The Rule should be clarified to say that 

entrainment studies need to have their relevance and interpretation described only if the 

permittee plans to rely on them. 

D. The Rule Should Not Require Applicants to Identify or Evaluate Alternative 
Sources of Cooling Water or Modifications to Existing Facility Structures, 
the Availability of Adjacent Land, or Other Options That Do Not Involve 
Cooling Water Intake Structure Technologies 

Information collection requirements that require facilities to develop information on 

alternatives that EPA lacks authority to require are, by definition, unnecessary, unduly 

burdensome, and without practical utility.  For example, the Rule requires facilities with actual 

intake flows above 125 MGD to provide information on alternative water sources, modifications 

to facility infrastructure other than the cooling water intake structure, and the availability of 

adjacent land.  See §122.21(10)(B)(C).  If these provisions are meant to suggest EPA has 

authority to require a facility to use alternative water sources, rebuild parts of its facility other 

than the cooling water intake structure, or purchase property in order to implement §316(b), 

UWAG disagrees.  The Rule should be modified to read that, at the applicant’s discretion, such 
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information can be provided, if the applicant deems the information relevant to an alternative the 

applicant wishes to propose.  The information should not otherwise be required. 

Also, although EPA discussed alternative sources of water at 76 Fed. Reg. 22,199 (April 

20, 2011) (preamble to proposed rule) and proposed to require applicants to describe process 

water reused and grey water actually used for cooling, 76 Fed. Reg. at 22,276 col. 3, there was 

no notice of or chance to comment on a requirement to change sources.  At most, EPA should 

require an applicant to indicate whether it currently uses such water for cooling. 

E. The Clean Water Act Does Not Authorize EPA to Require Information 
Aimed at Allowing EPA to Satisfy Consultation Requests Made by the 
Services 

The Rule includes a number of new information collection requirements relating to listed 

threatened and endangered species and designated critical habitat, none of which was included in 

the proposal.  Many of those requirements appear to have been inserted at the insistence of the 

U.S. Fish & Wildlife Service and the National Marine Fisheries Service to satisfy information 

requests EPA could not make during the consultation process. 

The structure of the Rule suggests that studies of threatened or endangered species 

demanded by the Services would be separate from and in addition to the studies required by the 

Rule.  UWAG questions EPA’s authority to impose these additional requirements under the 

Clean Water Act and thus whether they are necessary to implement § 316(b).  If the Endangered 

Species Act did require some action in individual cases, it would not be necessary to repeat the 

requirement in the § 316(b) rule. 

In addition, it does not appear that EPA has provided an estimate of the extent of the 

information required, the parties who will be required to collect such information, and the cost of 

collecting it.  Thus EPA’s burden estimate does not account for the burden of collecting such 
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information.  EPA should either delete the extra study requirements from the Rule or at least 

account for the costs and burdens of complying with them. 

F. Information Collection Requirements Should Focus on What Is 
“Practicable,” Not What Is “Possible” 

In several places the Rule requires applicants to provide information or take actions 

reflecting the greatest level of effort “possible.”  See, e.g., § 122.21(r)(6)(i)(C)  (identification to 

lowest taxonomic level possible), and § 122.21(r)(v) (benefits to be quantified and monetized 

where possible).  “Possible” can be read to mean whatever is theoretically possible, without 

regard to cost, time, or practicality. 

We do not think this is what EPA intends.  It is certainly not what EPA’s burden 

estimates suggest the Agency intends.  Thus we suggest that, to avoid placing unnecessary and 

unwarranted information collection (and other) burdens on existing facilities subject to the Rule, 

EPA change “possible” to “practicable.” 

G. The Rule Should Be Clarified to State that the Director Is Required to 
Confirm Only that Entrainment Technology Meets the BTA Standard After 
that Standard Has Been Set and the Technology Has Been Installed 

According to § 125.98(f),  for any permit reissued more than 45 months after the 

effective date of the Rule, the Director must “review the performance of the facility’s installed 

entrainment technology to determine whether it continues to meet the requirements of 

§ 125.94(d)” (i.e., the site-specific entrainment standard).  This provision assumes that an 

entrainment standard under § 125.94(d) necessarily will have been set and the technology 

installed for permits issued after the 45-month period.  This may not always be so. 

This requirement is inconsistent with the application and compliance provisions.  At a 

minimum, EPA should not require review until the next permit cycle after new entrainment 

technology is installed and operating. 
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Also, requiring permit writers to revisit entrainment determinations every permit cycle is 

unduly burdensome and unnecessary for both the permit writer and the permittee.  Giving the 

permit writer the option of reviewing entrainment decisions, rather than requiring it, would 

achieve the Act’s goal without being unduly burdensome.  

H. To Avoid Confusion and Creation of Unnecessary Burdens, EPA Should 
Delete the Preamble Reference to an Optimization Study Requirement for 
the Intake Velocity Compliance Option in § 125.94(c)(3) 

The preamble to the Rule says that compliance option § 125.94(c)(3), as well as (5) and 

(6), requires a site-specific study to optimize the IM technology (preamble p. 258).  Option (c)(3) 

is the 0.5 ft/sec actual intake velocity option.  The Rule itself does not require an optimization 

study for this alternative, only that the owner/operator submit information demonstrating that the 

velocity does not exceed 0.5 ft/sec (§ 125.94(c)(3)). 

The preamble is, then, technically inconsistent with the rule.  And it would make no sense 

to “optimize” intake velocity when the requirement is simply to stay at or below 0.5 ft/sec.  A 

statement by EPA that option (c)(3) (0.5 ft/sec actual intake velocity) does not require an 

optimization study, contrary to what the preamble says, would avoid misunderstandings. 

I. To Avoid Confusion and Unnecessary Burdens, EPA Should Revise the ICR 
to Delete the Preamble Statement Indicating that Peer Review Is Required 
for the Entrainment Characterization Study 

The ICR says that the Entrainment Characterization Study must have external peer 

review, whereas the Rule itself does not.  See 79 Fed. Reg. 30,606 col. 3.  Also, the supporting 

materials for the ICR (pp. 13, 15) correctly exclude the (r)(9) Entrainment Study from the studies 

that require peer review.  EPA should clarify that the preamble statement is in error.   

As we note below, however, EPA’s estimate of the burden does not appear to account for 

the costs of conducting peer review even of the studies for which peer review is required.  The 

burden estimate needs to reflect these costs. 
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Finally, UWAG reiterates its earlier recommendation3 that the peer reviews in general 

should be conducted at the option of the Director.  Allowing peer reviews to be used selectively 

as needed in the professional judgment of the Director would help to reduce the Rule’s burden. 

IV. EPA’s Burden Estimates Are Not Clear, Complete, or Accurate 

A. EPA’s Burden Estimates Are Difficult to Follow and Appear to Contain 
Errors 

EPA’s calculations of “burden” are difficult to follow and appear to contain substantial 

errors.  In particular, many of the Labor Costs, particularly in the tables in Exhibit A.1, do not 

seem to add up.  Consider, for example, Exhibit A.1.c, which presents burden information on the 

entrainment studies to be performed by facilities with actual intake flows above 125 MGD: 

Permit Application Activities for power plants with DIF 50≥ MGD w/ AIF >125 MGDStart-up 
Activities 

The “Labor Cost per Facility” column lists the costs of each study as $164,632 (entrainment 

characterization study), $72,180 (comprehensive technical feasibility and cost study), $ 77,630 

(benefits valuation study), $76,580 (non-water quality environmental and other impacts study), 

and $ 516 (recordkeeping), a total of $ 391,538.  But the total Labor Cost per Facility at the 

bottom of the column is only $ 33,539.  And the column labeled “Total Initial Cost,” which 

counts the costs across all covered facilities, uses “zero” as the cost of all but the Entrainment 

Characterization Study and recordkeeping.  

                                                 
3 Comments of the Utility Water Act Group on EPA’s Proposed §316(b) Rule (August 18, 2011) at 40-41. 
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The same problem occurs in many other places, and the effect is always to understate 

costs and burdens.  It may be that EPA has some reason for summing costs in this fashion, but if 

so the reason is not apparent from the supporting materials.   

It may be that EPA is accounting for only some part of the costs that it believes facilities 

will incur over the three-year ICR approval period.  If so, we have two concerns.  First, we 

cannot tell how EPA decided which plants would have to do what.  Second, unless EPA would 

be content to have facilities stop collecting information after the three-year period, accounting 

for costs in this narrow fashion ignores reality and thus severely biases and understates the true 

costs of the Rule to the regulated community, its customers, and the U.S. economy.  This 

understatement does not serve the purpose of the Paperwork Reduction Act to “minimize the 

paperwork burden for individuals, small businesses, and others” (35 U.S.C. § 3501(1)). 

We encourage EPA to review the Exhibits and account for the true costs of the 

information collection requirements. 

B. EPA’s Burden Estimates Do Not Account for Some Important Cost Factors 
or Are Otherwise Too Low 

UWAG also is concerned that EPA may have omitted or understated the true costs of 

some information collection requirements.  Below is a list of our questions and concerns. 

1. The Amount of Time Allotted to Various Activities Is Unclear, so the 
Public Cannot Tell Whether EPA Has Properly Accounted for Some 
Activities 

The exhibits in the ICR supporting materials identify the Rule’s information collection 

requirements; identify the types of staff, by skill type, needed to comply with each requirement; 

identify the hourly rate for each worker by skill type; and estimate the total number of hours each 

worker would need for each requirement.  The narrative accompanying the exhibits also 
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describes in general terms the types of tasks each worker might need to do for some 

requirements.   

Except for Appendix C, which provides some detail about the impingement sampling 

estimates, nowhere does EPA state exactly how much time it has allotted for each worker and 

each task.  Without this information, it is impossible to tell whether EPA has underestimated the 

time certain tasks will take. 

For example, at p. 27 of the supporting statement EPA says it has included the costs of 

peer review in the costs of preparing each study for which peer review is required.  Conducting a 

peer review will require recruiting, interviewing, and selecting peer reviewers for each study; 

coordinating with the Director to make sure he or she is satisfied with the applicant’s choice and 

recruiting others if not; conducting the peer review (which the preamble says EPA expects to 

take around three months4); addressing comments made during the peer review process; 

compensating the peer reviewers,5 at least for their expenses and perhaps for their time;6 and 

addressing any further comments made by the Director.7  We cannot tell how much of the overall 

estimate for each study is attributable to this process, what peer review tasks EPA included in the 

                                                 
4 It would be informative for EPA to document the time required, and the costs, of EPA’s own peer 

reviews, such as reviews by Federal Advisory Committees and the Science Advisory Board. 

5 EPA may have assumed that peer reviewers will donate their time free of charge,  in the interest of 
preserving their independence and advancing science.  Given the amount of time and effort required to provide peer 
review on the many studies at issue here, we doubt they will work for free.  Peer reviewers will most likely need to 
be paid, and it is unclear whether EPA’s estimates account for this. 

6 In contrast, the cost of peer reviews conducted by the federal government are substantial.  Consultants to 
Federal Advisory Committees are supposed to be paid up to $45.18 per hour or $361 per day, though they may serve 
without pay.  See http://www.gsa.gov/portal/content/100786.  For fiscal year 2008 GSA reported 917 advisory 
committees of almost 64,000 members, costing $344.3 million for the year.  
http://en.wikipedia.org/wiki/Federal_Advisory_Committee_Act.  EPA’s own website lists contracts for advisory 
services with total contract obligations of, for example, $8,686,365 (EPC09003), $129,963 (EPC12007), $179,796 
(EPC12029), $149,870 (EPC12045), and $227,425 (EPC13010).  See http://www.epa.gov/oam/ptod/ekrpt1.pdf.  

7 See section II above regarding the timing of Director input and applicant responses.  
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estimate, or how long EPA assumed each would take.  EPA should document these assumptions 

and the basis for them. 

This is just one example of many.  Without access to more detailed information, we 

cannot evaluate the basis for EPA’s estimates.  The best we can say is that EPA’s estimates seem 

far too low based on our experience.  If EPA has a spreadsheet that provides further detail, it 

should provide it for review and comment.  

Access to the revised Technical Development Document (TDD) and Economic and 

Benefits Analysis (EBA) would also be helpful.  These documents have not been made available, 

yet they should provide critical detail for assessing assumptions, burden, and practicality.  The 

TDD, for example, provides details on the number of facilities EPA identified as covered by the 

Rule and the compliance options it assigned to each.  Because the information collection 

requirements for impingement control vary by compliance option, without the TDD there is no 

way to evaluate the underlying number of plants and compliance assignments.  EPA should 

extend the comment period on the ICR until after the TDD becomes available. 

2. The Basis for EPA’s Estimates of Other Direct Costs Is Unclear  

None of the information collection burden estimates includes capital costs, although EPA 

has estimated other direct costs (including materials, supplies, and services) as part of its 

operating and maintenance (“O&M”) cost estimates. 

In Exhibit A.2a, for example, EPA has estimated ODC for flow monitoring as $500 per 

facility.  But even a single flow monitor costs more than $500, let alone several flow monitors 

plus installation and wiring.  Instead of $500 per facility, $100,000 is probably more realistic.  

EPA should correct its estimate of burden by using accurate capital costs, including more 

realistic costs for monitors. 
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3. EPA Has Omitted or Underestimated Costs for Some Information 
Collection Requirements 

UWAG understands that there is some unavoidable uncertainty in estimating the costs of 

complying with a new regulation.  For example, EPA cannot fully predict what additional costs 

will be created by requirements State permit writers may impose.  Even so, EPA’s estimates 

appear far too low when compared to real-world experience.  To that end UWAG asked its 

members to provide either actual monitoring costs from past sampling events or bids received 

from contractors for impingement and entrainment sampling.  In response, UWAG members 

provided costs of performing biological studies of impingement and entrainment for permit 

applications and of compliance monitoring. 

EPA estimates that the two-year Impingement Technology Performance Optimization 

Study will cost $122,632 in labor, plus $16,457 in other direct costs, for a total of $139,089.  See 

Exhibit A.1.b, col. C and F (Totals).  If we assume monthly sampling as the Rule, at a minimum, 

requires, EPA’s average cost of a sampling event is $5,795. 

By contrast, UWAG members reported costs by sampling event of $6,800 per sampling 

event (actual studies of impingement mortality in 2006), $10,000 - $15,000 (consultant estimate), 

$4,751.75 (consultant’s estimate for impingement only, not mortality), $4,365 sampling plus 

$3,820 for mobilization (consultant’s estimate for impingement, not mortality), and $10,198 

(consultant’s estimate for impingement, not mortality, not counting mobilization, materials, and 

other direct costs).  These UWAG-collected numbers may not be precisely comparable to EPA’s, 

but they are based on real-world experience.  And they are all significantly higher than EPA’s 

estimates. 

Because EPA has changed its metric from impingement to impingement mortality, 

defined relative to a standardized mesh size, EPA’s costs should be higher than the UWAG 
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member estimates for impingement studies because of the additional costs of using separate 

equipment to distinguish among collected fish of impingeable versus entrainable size and 

holding the collected fish for 18-96 hours as a check for latent mortality.  Therefore, it appears 

EPA has significantly underestimated the costs of impingement mortality monitoring.  The costs 

of entrainment characterization are also likely to be underestimated.  EPA should revise its 

estimates of burden to use more realistic numbers. 

Also, UWAG members have pointed out that actual costs of biological studies will be 

higher once the program is in full swing because of the limited supply of consultants.  

Monitoring for impingement and entrainment mortality is specialized work and has few 

providers nationally. One UWAG member believes its annual cost of $151,000 will roughly 

double to $300,000 a year due to the shortage of trained biologists that can do this sort of work. 

In addition, EPA’s estimates do not include cost estimates for some required activities, 

such as visual or remote inspections and entrainment monitoring requirements.  See Exhibit 

A.2a.  EPA should include these costs. 

4. EPA’s Description of the Source Water Baseline Biological 
Characterization Studies Erroneously Suggests that § 122.21(r)(4) 
Requires Applicants to Perform Additional Field Studies, Which It 
Does Not 

The supporting materials for the ICR at p. 26 say that, for purposes of estimating the cost 

of the Source Water Baseline Biological Characterization Data (SWBBCD) requirements, EPA 

assumes that applicants who do not already have all the required information will collect two 

years of data.  The accompanying exhibits list item for both the SWBBCD and “additional 

entrainment studies.”  See Exhibit A.1a, A.1d.  Those references could be misread to suggest that 

EPA expects applicants to perform new field studies if they do not already have all the types of 
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information identified in § 122.21(r)(4).  That would be incorrect and not required by the Rule 

itself. 

Section 122.2(r)(4) was adopted as part of the Phase I rule for new facilities.  By its 

terms, it does not require facilities to collect new information.  Instead it requires a new facility 

to make a good-faith effort to obtain the information from existing sources, explain its efforts, 

and identify information that proves unavailable.8  See 40 C.F.R. § 122.21(r)(4) (2013) (“This 

supporting information must include existing data (if they are available)”).  The preamble to the 

Phase I rule confirms and reiterates that this is so.  See 66 Fed. Reg. 65,306 col. 3, 65,315 col. 3, 

65,316 col. 2 (Dec. 18, 2001). 

Section 122.21(r)(4) has not changed in any way that would affect this question.9  The 

same rule will now apply to new facilities and existing facilities alike, and in both cases the Rule 

makes collecting additional field information optional.  As is the case for new facilities, existing 

facilities need only make a good-faith effort to find existing literature that answers the questions 

posed, provide that information, and explain their efforts.  Nothing in § 122.21(r)(4) itself 

requires collecting new information.  

If it did, EPA’s cost estimates, just for this single requirement, would be grossly 

inadequate.  (As indicated above, EPA’s estimates for other application requirements are also too 

low.)  As noted earlier, we cannot tell from the documents provided exactly what EPA included 

(or did not include) in the cost estimates for many activities.  But we can say, based on 

                                                 
8 One might ask why EPA inserted this provision if field studies are purely optional with the applicant.  The 

answer is that EPA also provided an alternative means of compliance that requires collecting certain baseline field 
information for purposes of showing that alternative controls will be comparable to those otherwise required.  So 
some applicants would need that information to make the required showing  

9 EPA has added a few new requirements for existing facilities and new units at existing facilities, such as a 
requirement to identify protective measures, stabilization activities, fragile species, and information about 
“incidental take” exemptions.  See 40 C.F.R. § 122.21(r)(4)(x)-(xii).  But it has not changed most of the operative 
provisions, and none of its changes would require collecting new field data. 
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experience, that instream studies are complicated and extremely expensive.  Even EPA agrees 

that field studies are expensive.  See, for example, 66 Fed. Reg. 65,328, Ex. 5 (Dec. 18, 2001) 

(Phase I estimate of $274,845 for labor for source water baseline biological characterization 

study for Track II).  The $ 3,500 - $17,000 range EPA estimates for the SWBBCD data (plus 

$2,502 for “additional entrainment studies”) might well be accurate for efforts to identify and 

interpret existing information from various sources of literature, but it would not come close to 

the true cost of new field studies, which can cost hundreds of thousands or even millions of 

dollars to design, conduct, and report. 

5. The ICR’s Anticipated Schedule for Renewal Application Activities 
Does Not Appear to Match the Rule’s, Illustrating Both a Problem 
with the ICR and a Problem with the Rule 

The 20-year schedule EPA provides in the supporting documents shows a gap of five 

years between the first round of permit application activities under the Rule and the next round 

of permit renewals.  But the Rule anticipates that permittees will submit all the required studies 

during each permit renewal, unless the Director specifically waives certain of those 

requirements.  Some of the studies take two or more years to design, conduct, and report, and 

EPA acknowledges in the preamble10 that facilities will need to begin those studies long before 

the normal application period (possibly even before they have installed the technology required 

by the initial permit). 

This makes no sense.  It is unnecessary and wasteful.  But unless EPA is willing to 

reconsider the requirements to submit all studies for each permit renewal, it will need to account 

for the costs (including the costs to Directors of processing many waiver requests) during the 

appropriate time period in its 20-year forecast. 

                                                 
10 See preamble p. 249 (EPA expects a minimum of 30 months will be necessary for § 122.21(r)(4) if the 

facility collects new data and as many as 39 months for all § 122.21(r) requirements). 
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CONCLUSION 

Judging from the above problems with the Rule’s information requirements and the 

ICR’s supporting materials, EPA has not adequately analyzed the burden of collecting 

information nor shown, in several respects, why the information will have practical utility.  

UWAG recommends in particular that: 

 The Director should have authority to waive any or all application requirements for 
facilities that plan to retire within the next permit cycle; 

 The Director should have authority to waive or defer application requirements where 
a facility is planning to retire some, but not all, units at a facility; 

 New units should not have to meet the entrainment application requirements of 
§ 122.21(r)(9)-(13); 

 Facilities with closed-cycle cooling should not have to submit entrainment studies; 

 The Rule should not require information from existing facilities that obtain cooling 
water from independent suppliers; 

 The application requirements are over-inclusive and should be reduced; 

 The Rule should not require the Impingement Technology Performance Optimization 
Study until the entrainment standard has been set and any necessary technology has 
been installed; 

 The Director ahould have authority to allow additional time for permits that expire 
more than 45 months after the effective date of the Rule; 

 The Director should have authority to adjust application deadlines and requirements 
for facilities and units on long-term standby; 

 To avoid undue burdens and delay, additional information requests by the Director 
should not affect the completeness of the permit application; 

 To avoid undue burdens and delay, the timing of responses to peer review questions 
identified by the Director should be clarified and the peer review requirements 
narrowed; 

 The Rule should clarify that new Impingement Technology Performance 
Optimization Studies are not required where existing studies provide adequate 
information; 

 The Rule should not require facilities to count entrapment or treat it as mortality; 
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 The requirements for § 122.21(r)(7) Entrainment Performance Studies should be 
clarified to avoid unnecessary burdens; 

 The Rule should not require applicants to identify or evaluate alternative sources of 
cooling water or modifications to existing facility structures, the availability of 
adjacent land, or other options that do not involve cooling water intake structure 
technologies; 

 EPA should recognize that the Clean Water Act does not authorize EPA to impose 
information collection requirements aimed at allowing EPA to satisfy ESA 
consultation requests made by the Services; 

 Information collection requirements must focus on what is “practicable,” not what is 
“possible”; 

 The Rule must be clarified to state that the Director is required to confirm that 
entrainment technology meets the BTA standard only after that standard has been set 
and the technology has been installed; 

 To avoid confusion and unnecessary burdens, EPA should delete the preamble 
reference to an Optimization Study Requirement for the intake velocity compliance 
option in § 125.94(c)(3); 

 To avoid confusion and unnecessary burdens, EPA should revise the ICR to delete the 
preamble statement indicating that peer review is required for the Entrainment 
Characterization Study; and 

 EPA should more fully and accurately account for all costs imposed by the Rule and 
should make that information available to the public, with an extension of the ICR 
comment deadline. 

UWAG appreciates the opportunity to provide these comments and would be happy to 

discuss them further with EPA or OMB staff.  If you have any questions, please contact Kristy 

A. N. Bulleit at 202-955-1547. 

29142.060067 EMF_US 51533257v13 
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March 13, 2014  

The Honorable Regina A. McCarthy, Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Federal Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

The Honorable Sally jeweil, Secretary 
U.S. Department of the Interior 
1849 C Street, N.W. 
Washington, D.C. 20240 

The Honorable Penny Pritzker, Secretary 
U.S. Department of Commerce 
1401 Constitution Avenue, N.W. 
Washington, D.C. 20230 

Re:	CWA § 316(b) - Cooling Water Intake Structure Rule 

Dear Administrator McCarthy, Secretary Jewell and Secretary Pritzker: 

As attorneys representing sonie of the largest national and regional environmental 
organizations in the United States, with millions of inembers keenly interested in 
protection of our nation's air, water and other natural resources, we write witli respect to 
the Clean Water Act § 316(b) cooling water rule for existing facilities, which the 
Environmental Protection Agency (EPA) has committed to issue by April 17, 2014. 

In particular, we wish to respond to certain i-equests, recommendations and legal 
assertions made in letters from the Edison Electric Institute and the heads of several utility 
and energy companies (collectively, "EEI") in September and December 2013, the Utility 
Water Act Group (UWAG) in October 2013, and Senator David Vitter and other Senators in 
July 2013 and February 2014. 

As explained below, what EEI, UWAG and the Senators ask of EPA, the National 
Marine Fisheries Service (NMFS) and the U.S. Fish and Wildlife Service (USFWS) 
(collectively, the "Services") would plainly violate the Clean Water Act (CWA) and the 
Endangered Species Act (ESA).

-
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1. 

Endangered Species Act Consultation and 
ESA-Related Requirements in 316(b) Rule 

Cooling water intakes cause widespread and substantial harm to federally-listed 
threatened and endangered (T&E) species. In initiating formal consultation under the ESA, 
EPA acknowledged that "after promulgation and implementation of the 316(b) rule, the 
rule may allow as many as 215 T&E species and 30 habitats of T&E species to continue to 
be affected." 1 We wish to make six points in this regard: 

First, in light of the acknowledged effects on T&E species, if >;PA were to issue 
the final rule in the absence of a final Biological Opinion from each Service, the 
agency would be in clear violation of ESA § 7(a)(2) and 50 C.F.R. § 402.14. 
Contrary to EEI and UWAG's assertions, the law is crystal clear that alJ future fish 
kills and thermal discharges at regulated facilities are legally attributable to 
EPA's upcoming rule. There is no such thing as "baseline impingement and 
entrainment" or "baseline thermal discharges"; to the contrary, the ESA baseline 
assumes that the plants and their intake structures have been built, but are 
not operating. z Consequently, there is no legal or factual basis on which the 
Services could "vacate the consultation" as requested by Senator Vitter, et al., or 
conclude the consultation with a"not likely to adversely affect" concurrence, as 
requested by EEI and UWAG. 

Second, EPA should make clear in the 316(b) rule that nothing in the Section 7 
consultation process can eliminate the duties of state agencies, federal agencies 
and plant operators to comply with the ESA Section 9 prohibition against taking 
listed species or modifying their critical habitat. EPA recognizes that "any take 
of listed species without an incidental take statement or ESA Section 10 take 
permit is in violation of ESA regulations. 9 As previously explained, the record 
provided by EPA to the Services precludes issuance of an Incidental Take 
Statement (ITS) that would insulate future take or habitat modification from ESA 
protections.4 

1 Letter from Robert K. Wood, Director, Engineering and Analysis Division, EPA Office of Water, to Donna 
Wieting, Director, Officer of Protection Resources, NMFS, and Gary Frazer, Assistant Director, Endangered 
Species, USFWS, June 18, 2013, at 2. 

z See Comments of Riverkeeper, et al. regarding ESA Biological Evaluation for CWA Section 316(b) 
Rulemaking, October 31, 2013, ("RK Comments") at 9-17 (citing Nat'1 Wildlife Fed'n v. Nat'1 Marine Fisheries 
Serv., 524 F.3d 917, 929 (9th Cir. 2008) and other authority). 

3 ESA Biological Evaluation for CWA Section 316(b) Rulemaking, June 18, 2013, ("BE") at 65. 

4 RK Comments at 44-45.

r; 
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Third, the record is also insufficient to support a"no jeopardy" finding, 
particularly in light of harm to a number of salmonid and sturgeon Distinct 
Population Segments and various species of freshwater mussel. 5 Closed-cycle 
cooling (CCC) technology must be the focus of any Reasonable and Prudent 
Alternative (RPA) analysis or Reasonable and Prudent Measures (RPM) analysis 
because it reduces fish kills and thermal discharges by approximately 98 percent 
and no other technology comes anywhere close.6 

Fourth, if the 316(b) rule directs permit writers to make any Best Technology 
Available (BTA) determinations on a case-by-case basis, the rule must require 
that EPA and the Services remain involved in permitting, in both delegated and 
non-delegated states, to identify the appropriate control requirements to be 
included in NPDES permits to protect listed species. Contrary to EEI's assertion, 
the ESA and CWA provide for those agencies' continuing involvement. For 
example, an ITS must establish clear triggers for subsequent consultation if there 
is a risk of jeopardizing the species.' Further, as the action agency, EPA must 
report on "the progress of the action and its impact on the species to the 
Service[s]."$ Indeed, EPA and the Services agreed in their 2001 MOA to 
coordinate with State and TribaJ permitting agencies to remove or reduce 
detrimentaJ impacts of any NPDES permit on listed species, including, in 
appropriate cases, by EPA "objecting to and Federalizing the permit..."^ 

Fifth, to implement that process, the 316(b) rule must require permittees to 
undertake robust monitoring, including the use of environmental metagenomic 
sampling to detect the presence of listed species near an intake. Because T&E 
species are, by definition, rare, they may not be collected or observed in limited, 
traditional sampling events despite being impinged and entrained. 

Sixth, the rule must require the submittal of comprehensive information on the 
potentiaJ for direct and indirect impacts to listed species, including impacts to 
listed species' prey. EEI's opposition to collecting information regarding the 
taking of prey or other indirect impacts to T&E species has no statutory basis. 
Avoiding "jeopardy" and avoiding "adverse modification of critical habitat" are 
separate and independent requirements. 10 Further, the taking of prey may 

s RK Comments at 44-45. 

6 RK Comments at 35-38, 39-42. 

7 See Miccosukee Tribe of /ndians v. United States, 566 F.3d 1257, 1271-72 (llth Cir. 2009) (citing 50 C.F.R. § 
402.14(i)(4)). 
S 50 C.F.R. § 402.14(i)(3). 
y Memorandum of Agreement Between the Environmental Protection Agency, Fish and Wildlife Service and 
National Marine Fisheries Service Regarding Enhanced Coordination Under the Clean Water Act and 
Endangered Species Act, January 2001, at 20. 

10 Sierra Club v. U.S. Fish and Wildlife Service, 245 F.3d 434, 441-43 (5th Cir. 2001). 

^.
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constitute either a take of listed species or adverse modification of critical 
habitat, ll and both tnust be avoided. 

II. 

Definition of New Units at Existine Facilities 

In promulgating the Phase I Section 316(b) rule in 2001, EPA established Best
Technology Available (BTA) standards for cooling water intake structures at new facilities 
based on closed-cycle cooling (CCC), a 0.5 foot-per-second maximum intake velocity, and a 
prohibition against withdrawals that are disproportionate to the size of the waterbody.lz 
Throughout the administrative and judicial review processes, industry argued that CCC and 
the other standards should not be considered BTA or that BTA for new facilities should be 
determined case-by-case. Those arguments were fully considered and rejected, first by 
EPA and then by the court when it upheld the Phase I rule in 2004.13 

In the context of the current existing facility rulemaking, a decade later, EPA is not 
reconsidering BTA for new facilities or comparing the merits of CCC with once-through 
cooling - an antiquated technology rarely installed in plants built since the 1980s. That 
debate was settled at the federal level long ago, in the first term of the Bush administration. 
The only remaining question concerns the retrofrtting of CCC on existing facilities and 
whether those facilities can meet the velocity limits and proportional flow requirements. 

The Phase I rule did not establish standards for new units built at existing facilities. 
Nor did EPA determine that such units were to be treated as existing facilities. Rather, EPA 
deferred regulation of those units until it had completed analysis of data on existing 
facilities. 14 Having completed that analysis, the draft proposed rule EPA sent to OMB 
shortly before proposal in 2011 required that "[n]ew units constructed at an existing 
facility ... comply with provisions for impingement and etntrainment mortality based on 
closed-cycle [cooling] that are similar to those required in the Phase I new facility rule."is 
That was appropriate because new units - including rebuilt, repowered and replaced units 
- are like new facilities; they do not encounter retrofitting issues. 

Accordingly, the draft proposed ruie defined new unit at an existing facility to 

" See, e.g., 64 Fed. Reg. 60727, 60730 (Nov. 8, 1999) (NMFS adopting USFWS's definition of harm, and noting 
that "[r]emoving ...fish ... or other biota required by the listed species for feeding" can constitute a take). 
12 See 40 C.F.R. § 125.84; see also generally 66 Fed. Reg. 65256 - 65345 (Dec. 18, 2001). 
13 Riverkeeper, lnc. v. EPA, 358 F.3d 174,197 (2d Cir. 2004) ("Riverkeeper 1") ("The EPA considered all of the 
factors that UWAG now raises..."). 

14 66 Fed. Reg. at 65286. 
ls See EPA-HQ-OW-2008-0667-1295.2 (redline-strikeout version documenting changes made during 
Executive Order 12866 review) (hereinafter, "Redlined Version of Proposed Rule") at 2. 
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include "rebuilt, repowered, or replaced unit[s]." 16 EPA further defined "rebuilt" with 
reference to "major modifications affecting operation of the cooling water intake structure 
such as replacement of the turbine, boiler, or condensers" and defined "repowering" to 
mean rebuilding and replacing major components of a power plant instead of building a 
new one." 17 After many years of careful analysis by its engineers and economists, EPA 
explained why installing CCC at rebuilt, repowered and replaced units is unlike a retrofit: 

As [older] units are retired and replaced based on individual facility 
circumstances, facilities have the ideal opportunity to design and construct 
the new units without many of the additional expenses associated with 
retrofitting an existing unit to closed-cycle. ... [D]owntime ... may be 
avoided or minimized [,] ... condensers can be configured for closed-cycle, 
reducing energy requirements, and high efficiency cooling towers can be 
designed as part of the unit replacement, allowing for installation of smaller 
cooling towers.18 

In summary, ... repowering, replacement, and additional unit installation 
decisions can be accomplished feasibly and with lower costs than retrofitting 
an entire existing facility... New units are similar to new facilities, regardless 
of whether that unit is a green field construction, an additional unit, a 
replacement unit, or a repowered unit. ... [N]ew units [also] would be 
similar to new facilities in terms of the useful expected plant life ... 19 

... EPA considered whether such requirements ... would serve as a 
disincentive to replace older units and determined that this would not be the 
case given closed-cycle cooling's comparable cost relative to once through 
cooling and its small cost as a percentage of overall costs at the new unit. ... 
Furthermore, the costs usually comprise less than 1 percent of the total costs 
of a new unit. Recent experience indicates that the Phase I requirements are 
not a disincentive for new facility construction ... 20 

Shortly before proposal in the rederal Register, however, for reasons unknown and 
wholly unexplained, OMB changed the definition of new units at existing facilities to 
exclude rebuilt, repowered or replacement units. 21 That change should not have been 
made and, indeed, EPA has reconsidered it. According to EEI's recent letters, EPA's current 
approach more closely aligns with the February 2011 draft proposal in that the definition 

16 Id. at 423 (proposed 40 C.F.R. § 125.92(r)). 

I ' Id. at 423 (40 C.F.R. §§ 125.92(r) and 125.92(t)). 

1A Id. at 92-93. 

19 1d. at 147. 

L0 Id. at 147-148. 

21 Proposed 40 C.F.R. § 125.92(r).

EM
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of new unit at existing facility includes repowered, replaced or rebuilt units, so long as the 
turbine and condenser are replaced (and the location of the cooling water intake structure 
or design intake flow is changed).22 

There is no factual or legal basis for EEI's request that repowered, replaced or 
rebuilt units be excluded from the definition of new unit at an existing facility. As noted, 
EPA has considered and rejected EEI's argument that a CCC requirement would be a 
disincentive to upgrade or repower facilities. EEI also rehashes its argument that "EPA's 
authority under § 316(b) extends only to the cooling water intake structure." 23 But for 
nearly four decades EPA has recognized that Section 316(b) authorizes it to regulate the 
volume and velocity of water withdrawn through a cooling water intake structure as a 
means of addressing capacity. 24 That authority is no different for new units than for new or 
existing facilities and does not depend on whether the intake structure or anything else has 
been modified. Moreover, given that existing facilities can be subjected to stricter 
requirements during permit renewal in the absence of any change to the facility, 25 there is 
obviously no legal impediment to regulating modified units in the absence of changes to the 
intake or design flow. 

For those reasons, EPil. should not define new unit based on whether the location 
of the intake structure or design intake flow ►vill change. Using turbine and condenser 
replacement as the sole touchstone for rebuilt, repowered and replaced units is consistent 
with EPA's statutory authority, and properly recognizes that such units are, for all intents 
and purposes, new facilities. 

If the electric power industry were given authority to repower the nation's existing 
fleet of antiquated, destructive once-through-cooled power plants by installing ►iew boilers, 
new condensers and new turbines without also replacing their 1950s cooling systenis, EPA 
would create an enormous loophole that would swallow not only the existing facility rule, 
but also the Phase I rule for new facilities as well. 

Notably, the last time EPA (or OMB) attempted an Orwellian re-write of the
definitions of "new" and "existing," that aspect of the Phase II rule was remanded by the 
Second Circuit, with the court noting that no deference is owed to an agency interpretation 
that is "plainly erroneous."26 

zz EEI Dec. 20, 2013 letter at 3. 
23 EEI Sept 17, 2013 letter at 3(emphasis in original). 
24 See 66 Fed. Reg. at 65313 (citing In re Brunswick Steam Electric Plant, Decision of the General Counsel No. 
41 (June 1, 1976)). 

zs Entergy's argument that Section 316(b) imposes only a pre-construction requirement and does not allow 
EPA to later revisit the design, location, capacity or construction of an existing plant's cooling water intake 
structure was rejected by the Second Circuit in Riverkeeper ll. See Riverkeeper, Inc, v. EPA, 475 F.3d 83, 121- 
23 (2d Cir. 2007) 
26 Riverkeeper Il, 475 F.3d at 117-20 (citing Fowlkes v. Adamec, 432 F.3d 90, 97 (2d Cir. 2005)). 

Ad► 

11!



EPA, USFWS and NMFS 
March 13, 2014 
Page 7 of 12

III.

Permit Application Requirements & Deadlines 

EEI has asked EPA to "[p]rovide a minimum of five years for all facilities to complete 
the permit application requirement." 27 Allowing five years to complete an application for a 
five-year permit would be patently excessive, particularly since it has long been clear to 
industry what information it will need to submit. As EPA noted in the proposal, many of 
the regulated facilities were previously subject to the withdrawn Phase 11 rule and should 
have already compiled much of the proposed application data, which can be used to meet 
many of the information submittal requirements. 28 For newly covered facilities, the 2011 
proposal gave them advance notice as to what the agency's expectations are regarding 
application requirements. 29 Once the final 316(b) rule has been issued, plant operators can 
hit the ground running with their application materials and should be kept to a tight time 
frame. In light of this, the information submittal time periods are entirely too long; the 
schedule set forth fn the proposal should be cut in half.30 

Apart from the length of the schedule, the proposed rule's phased approach for 
information submittal is a significant improvement over prior 316(b) rules because it 
requires facilities to submit application materials at intervals triggered by promulgation of 
the final ru1e. 31 This is critical because certain components of an application take less time 
to complete than others, regulators can evaluate only so much information at any one time 
and may not request information expeditiously, and certain items may need to be 
supplemented. Tying the schedule to the rule's promulgation date provides far greater 
efficiency, uniformity and transparency than if 50 permitting agencies were directed to set 
information submittal schedules for the 1,200 covered facilities. 

Many facilities operate under long-expired, administratively-continued NPDES 
permits even though their renewal applications do not yet include the information needed 
by permit writers. As EPA is well aware, the CWA authorizes states to issue NPDES permits 
"for fixed terms, not exceeding five years." 32 The five-year, time-limited nature of the 
permit is central to Congress's plan to press new technologies - and incrementally stricter 

Z7 EE1 Dec. 20, 2013 letter at 4. 

zI See 76 Fed. Reg. at 22254. 
19 See 76 Fed. Reg. at 22248 (similar statement in context of compliance schedules). 

30 In addition, the Clean Water Act mandates compliance with the 316(b) rule no later than three years from 
promulgation. CWA Sections 301(b)(2)(C), (D), (E) &(F) and 301(b)(3)(A) &(B) require compliance "as 
expeditiously as practicable, but in no case later than three years after the date such limitations are 
promulgated...." As the courts have explained, "the time limits in sections 301 and 306 govern EPA's duty to 
take action under section 316(b). " Cronin v. Browner, 898 F. Supp. 10S2, 1059 (S.D.N.Y. 1995). The same is 
true with respect to permittees' duty to comply. 
31 76 Fed. Reg. at 22254. 

;z 33 U.S.C. § 1342(b)(1)(B).

In
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effluent limits - onto dischargers at regular five-year intervals.33 Once a five-year NPDES 
permit expires, the Administrative Procedure Act (APA) allows licensees who have made 
"timely and sufficient application for a renewal or new license in accordance with aggency 
rules," to conduct "an activity of a continuing nature ... until the application has been finally 
determined by the agency."34 

As a result of the administrative continuance of their permits, some power plants 
are currently operating under permits that were issued in the late 1980s or early 1990s 
and expired approximately 20 years ago. These plants are typically inefficient and highly 
polluting facilities still using antiquated technologies from that era or earlier and badly in 
need of technology upgrades. The generational delay in repermitting them is unacceptable 
and plainly contrary to the intent of Congress. Consequences should be attached to the 
failure of a permit applicant to complete its renewal application on a timely basis. That 
failure can affect the administrative continuance of an expired permit or the opportunity to 
contend that the putative best technology for minimizing adverse environmental impact is 
not available at a particular plant. Such a"backstop"provfsion is necessary to prevent 
dilatory plant owners from continuing to operate under 1980s and 1990s permits in 
the 2020s and beyond. EPA must do its utmost to ensure that long overdue permits are 
reviewed, renewed and modified as needed. EPA's final rule should address this issue, in 
delegated and non-delegated states.

IV.

Cost-Benefit Analysis and EPA's Stated Preference Survey 

EPA is most assuredly not required to base its Section 316(b) determinations on 
cost-benefit analysis or to direct permit writers to do so. In EPA's very first 316(b) rule, 
the agency stated: "No comparison of monetary costs with the social benefits of minimizing 
adverse environmental impacts, much less a formal, quantified 'cost/benefit' assessment is 
required by the terms of [§ 316] of the Act." 35 More recently, "[i]n Entergy Corp. V. 

Riverkeeper, the Supreme Court has now made pellucid that the EPA may but is not 
required to engage in cost-benefit analyses foj- CWIS rule making."36 

Furthermore, as Justice Breyer noted in Entergy, Congress "intended the law's text 
to be read as restricting ... the use of cost-benefit comparisons. ... [because] the Act's 
sponsors ... feared that such analyses would emphasize easily quantifiable factors over 
more qualitative factors (particularly environmental factors, for example, the value of 
preserving nonmarketable species of fish)." 37 Justice Breyer was particularly concerned 

3? See NRDC v. EPA, 822 F.2d 104,123 (D.C. Cir. 1987).. 

34 5 U.S.C. § 558(c) (emphasis added). 
3s 41 Fed. Reg. 17387, 17388 (Apr. 26, 1976). 

36 ConocoPhillips Co. v. EPA, 612 F.3d 822, 837 (5th Cir. 2010). 

37 Entergy Corp. v. Riverkeeper, /nc., 556 U.S. 208, 232 (2009) (lustice Breyer, concurring). 

0 

8



EPA, USFWS and NMFS 
March 13, 2014 
Page 9 of 12 

about "futile attempts at comprehensive monetization." 3$ Justice Scalia's majority opinion 
similarly acknowledged that "arguments may be available to preclude such a rigorous form 
of cost-benefit analysis as that which was prescribed under the statute's former BPT 
standard, which required weighing'the total cost of application of technology' against'the 
... benefits to be achieved."'39 

Notably, EPA chose not to rely on cost-benefit considerations in developing its Phase 
III rule for new oil rigs, and neither that rule nor the Phase I rule include a cost-benefit 
variance. Both were upheld in court. 40 EPA's reason to eschew cost-benefit analysis in 
Phase III was plain: "it did not have enough information to perform a meaningful cost- 
benefit analysis." 41 The Fifth Circuit agreed, explaining that "[t]he agency's decision to 
regulate on the basis of economic achievability was borne out by the existence of cost 
information but not benefit information."42 

EEI now asks EPA to require permit writers to rely on quantified, monetized cost- 
benefit analysis but to prevent them from using stated preference methods for valuing 
ecological benefits. 43 EPA must decline that request because doing so would guarantee the 
development of ineaningless and futile analyses of the kind that Justice Breyer warned 
against in Phase 11. The lack of ineaningful benefits information is exactly the reason EPA 
did not employ cost-benefit analysis in Phase Iil, and it would also violate the Clean Water 
Act in ways that Justices Breyer and Scalia foreshadowed. States have informed EPA of the 
enormous difficulties in placing ari accurate dollar value on aquatic resource impacts. And 
EPA itself recently noted that the "difficult, time-consuming and expensive" process of cost- 
benefit analysis "wi11 rarely be sustainable for individual permits." 44 Accordingly, EPA 
should not mandate cost-henefit anatysis as a part of the permit issuance process 
because it would result in 1,200 meaningless cost-benefit analyses. 

Furthermore, to the extent that cost-benefit analysis is allowed as a voluntary 
component of permitting, the analysis must fully value all benefits by using the data from 
EPA's regional and national stated preference survey. EEI and the Senators' attempt to 
malign stated preference methods as "controversial" or "inappropriate" is belied by EPA 
and OMB's guidelines for regulatory a.nalysis. Those guidelines have long recognized that 
such methods are not only appropriate and well-established economic tools, but also that 
they are necessary to a complete benefits analysis: 

"I Id. at 235. 

39 Entergy, 556 U.S. at 223. 

40 ConocoPhillips at 833-42; see also Riverkeeper 1, 358 F.3d 174. 

41 ConocoPhillips, 612 F.3d at 838 (emphasis added). 

42 Id. at 842. 

43 EEI Sept 17, 20131etter at 2-3; EEI Dec. 20, 2013 letter at 2-3. 

44 EPA - New England, Clean Water Act NPDES Permitting Determinations for the Thermal Discharge and Cooling 
Water Intake Structures at Merrimack Station in Bow, New Hampshire NPDES Permit No. NH 0001465 at 327. 
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Stated Preference Methods (SPM) have been developed and used in the peer- 
reviewed literature to estimate both "use" and "non-use" values of goods and 
services. They have also been widely used in regulatory analyses by Federal 
agencies... A stated-preference study may be the only way to obtain 
quantitative information about non-use values ... 4s 

Because biological diversity and other non-use values are invariably significant in 
this context - typically they account for 98 percent of the total benefits 46 - conducting cost- 
benefit analyses without stated preference methods would result in virtually all of the 
benefits being zeroed out, thereby guaranteeing a completely useless analysis. The 
national and regional cost-benefit study EPA conducted in the context of the rulemaking 
represents the most comprehensive and rigorous effort yet to monetize all of the benefits 
of reducing impingement and entrainment. States have neither the time nor resources to 
conduct their own stated preference surveys. EPA's survey showed that the economic 
benefits of minimizing impingement and entrainment dramaticaily exceed the costs. 47 The 
use of those data in the plar.t-specific context would be manifestly more reliable than 
placing a zero value on benefits that are known to exist and that in the aggregate vastly 
outweigh the costs. 

Accordingly, if per mit writers are permitted to undertake cost-benefit on a 
voluntary basis, or to accept such analyses prepared by permit applicants, they should be 
prohibited from usirig any such analysis that does not take full account of all benefits, 
including ecological benefits, on equal footing with all other benefits and costs. 

V.

Low Capacity Utilization Units ("Peakers") 

EEI also asks EPA to "specify a capacity factor or flow rate below which the final 
rule's requirements will not apply," based on its unsupported assertion that low capacity 
utilization uriits (i.e., "peakers") have "little risk" of adverse environmental impact.48 

45 OMB Circular A-4 at § 4(emphasis added); see also EPA, Guidelines for Preparing Economic Analyses 
46 As EPA has explained, 98.2 percent of the aquatic organisms affected by intake structures are not harvested 
and thus do not go to market. 69 Fed. Reg. 41576, 41661 (July 9, 2004). 

47 See Comments on EPA's Section 316(b) Stated Preference Survey, Dr. Frank Ackerman, Stockholm 
Environment Institute-US Center, Tufts University, July 10, 2012. Notably, the Senators cite a NERA 
Consulting report prepared for UWAG and EEI for the proposition that the stated preference survey estimates 
benefits to be $2.275 billion annually for EPA's preferred option and five times the value of the costs. See July 
22, 20131etter from Senator Vitter, et ai., to EPA at 2. 

48 EEI Sept 17, 2013 letter at 4-5; see also EEI Dec. 20, 2013 letter at 4. 
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In fact, as state regulators have found, there is "no predictable relationship" 
between capacity factor and cooling water use. 49 There are several reasons for this, 
including that cooling water systems at non-baseload facilities may be operated more than 
is necessary to condense steam. 50 Further, "non-targeted reductions" in cooling water use 
may have little effect on reducing adverse environmental impact because the "driving 
factors" influencing entrainment and impingement at a facility are the "seasonal dimension 
of both energy demand and fish reproductive and migratory life history." 51 In other words, 
peaking and load-following facilities can have a disproportionately large adverse 
environmental impact on aquatic resources if they operate when biological activity is high. 
In addition, many facilities that now operate as peakers or load-following units were 
originally designed as baseload units but are no longer efficient enough to be operated 
regularly. This nieans that they also have a disproportionately large adverse impact on air 
quality and climate relative to more efficient baseload facilities. 

Moreover, a plant's past operational history does not guarantee that it will run 
infrequently in the future, due to changes in demand and fuel costs. Facilities should not be 
exempted from certain requirements based on prior capacity utilization and given free rein 
to ramp up operations in the future. 

Consequently, if capacity factor or average flow rate is to be a component of BTA for 
certain facilities, the NPDES permit must contain mandatory limits on future capacity and 
flow. In addition, those limits must be expressed as targeted, seasonal reductions and/or 
be accompanied by additior,al requirements specifying the minimum reductions in 
impingement and entrainment to be achieved as a result of reduced operation, as has been 
done in some recent state-issued permits for peakers. 

Thank you for considering these legal issues as the rulemaking is completed 

0

Very Truly Yours, 

Reed Super 
Legal Director, Waterkeeper Alliance 
Principal, Super Law Group

^ 

.....	. ... . ...... !	.. .	. .... (	. 1^^F` ..^ 

Phillip Musegaas 
Hudson River Program Director 
Riverkeeper,Inc. 

4" See generallv New York State Department of Environmental Conservation, The Relationship between Cooling 
Water Capacity Utilization, Electric Generating Capacity Utilization, and :mpingement and Entrainment at New 
York State Steam Electric Generating Facilities, Technical Document, July 2010, at 2. 

50 Id. For example, plants may withdraw water when not generating electricity, or may withdraw a 
disproportionately high volume of water relative to kilowatt hotirs, in order to prevent condenser fouling; to 
dilute discharges; because they have single-speed intake pumps that do not allow withdrawals to be scaled 
down; or to cool the plant during the start-up and cool-down periods before and after operation. 
sl Id.
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^ 

q̂̂ z^^ 
Steve Fleischli 
Senior Attorney 
Natural Resources Defense Council 

(,t" Wp,ebd (mn) 

Ann Brewster Weeks 
Senior Counsel, Legal Director 
Clean Air Task Force 

Z-- 
V ^ ^ 

John Rumpler 
Senior Attorney 
Environment America

Joshua Berman 
Staff Attorney 
Sierra Club 

Thomas Cmar 
Coal Program Attorney 
Earthjustice 

Charles C. Caldart 
Director of Litigation 
National Environmental Law Center 

Angela T. Howe 
Legal Director 
Surfrider Foundation 

cc:	 Bob Perciasepe, EPA Deputy Administrator 
Avi Garbow, EPA General Counsel 
Daniel Ashe, Director, U.S. Fish and Wildlife Service 
Gary Frazer, Assistant Director, Endangered Species, USFWS 
Eileen Sobeck, Assistant Administrator for NOAA Fisheries 
Donna Wieting, Director, Office of Protected Resources, NMFS 
Howard Shelanski, OIRA Administrator 
Andrei Greenawalt, OIRA Associate Administrator 
Nancy Sutley, Chair, Council on Environmental Quality 
Dan Utech, Director for Energy and Climate Change, Domestic Policy Council 
Robert Dreher, Acting Asst. Attorney General, Environment & Nat. Resources Div. 
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